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SUBJECT:

PRELIMINARY REVIEW REQUESTS/QUESTIONS FROM THE APRIL 13,
2005 MEETING (CC-03) (BF-1)

counsel~

This is in response to your memorandum of April 15, 2005,
regarding environmental assessment requirements for the development
of County's Hamakuapoko water wells (IIH'poko Wells").
A.

Background of H'poko Wells.

It is our understanding that the Department of Water Supply
("DWS") requested that your Committee include funds for an
environmental assessment ("EA") to support DWS I proposal to
transmit potable water from the H'poko Wells 1 to areas served by
the DWS Upcountry system. The decision to transmit said source to
the Upcountry system will be at DWS' discretion, and will not be
contingent or conditioned on a drought declaration by the Mayor
and/or the Governor.
According to information provided by DWS,2
for the last twelve months (April 2004 to March 2005) the H'poko
Wells have provided an average of approximately 225,000 gallons per
day to the DWS Upcountry system; however, pumping and withdrawals
from both wells have occurred only in the months of September and
October 2004.

lState Well Nos. 5420-02 and 5320-01.
2Division Reports Presented April 28, 2005,
Water Supply, Monthly Source Reports, at 5.
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In September 1992, the DWS ini t ia ted the Eas t Maui Water
Development Plan ("EM Plan") which proposed to develop ten new
wells in the east Maui region having a combined pump capacity of 16
million gallons per day ("mgd"), and to connect said wells to the
DWS Central Maui transmission system. 3 Two of the ten wells were
the H'poko Wells, and the development of said wells was designated
as "Phase 1" of the EM Plan, which was described as:
Phase 1: Two new wells in the Hamakuapoko region of
the Paia Aquifer System; 1 mgd per well; total installed
capacity 2 mgd; transmission line extended to Paia. The
wells are completed (Hamakuapoko 1, 5420-02; Hamakuapoko
2,
5320-01)
but are pumped only during drought
emergencies.
The water is treated to remove DBCP.
Construction of the transmission line to Paia has not
been started. 4 (Emphasis added.)
The EM Plan envisioned five other Phases (six in total)
the development of the balance of eight new wells. s

for

The Board of Water Supply ("BWS") of the County of Maui
accepted the Final Environmental Impact Statement for the EM Plan
("FEIS") on July 19, 1993, but in September 1993 the Coalition to
Protect East Maui Water Resources ("Coalition") filed a complaint
(Civil No. 93-0734(3))6 against BWS challenging the adequacy of the
FEIS.
By Proclamations issued on April 1, 1998 and July 28, 1999,
Governor Benjamin J. Cayetano suspended environmental review
requirements of chapter 343, Hawaii Revised Statutes ("HRS"), for
the H'poko Wells based on the Governor1s finding that "construction
of the necessary appurtenances to transport or deliver water from
these water supply wells in time to avoid severe water shortages
constitutes disaster relief or other emergency functions as

3Final Supplemental Environmental Impact Statement for the
East Maui Water Development Plan ("FSEIS"), Mink & Yuen, Inc., §2.1
(October, 2002), at 6.
4FSEIS, §3.3, at 9.
SFSEIS, §3.3, at 9-10.
6Coalition to Protect East Maui Water Resources v. Board of
Water Supply, Civil No. 93-0734(3), Second Circuit Court, State of
Hawaii.
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contemplated herein and authorized by HRS chapter 128".7
The
period of the Governor's suspension of the requirements of Chapter
343, HRS, for the wells terminated as of September 30, 1999. 8
By separate application, in 1999 DWS prepared and accepted a
"Final Environmental Assessment
for
the
Drought
Emergency
Installations" for the H' Poko Wells, which assessment found and
concluded as follows:
"The primary objective of the proposed
action is to ensure that the Department of Water Supply has a more
reliable source of water to provide to the Upcountry Water System
during periods of drought. ,,9 (Emphasis added.)
In 2000, the Coalition and BWS stipulated in Civil No. 930734 (3), and the Second Circuit Court approved and ordered, as
follows:
The Court will allow the use of the water from
Hamakuapoko Wells nos. 1 & 2, subject to (1) the
conditions set forth in the letter dated March 15, 2000,
from the State Department of Health to the Defendants,
attached hereto as Exhibit "A" and made a part hereof,
and (2) the declaration of a drought emergency by the
Board of Water Supply, provided however, that the Board
of Water Supply may seek relief from this Court should it
determine that use of water from the Hamakuapoko Wells
Nos. 1 & 2 is needed before the declaration of a drought
emergency being declared by the Board. 10 (Emphasis
added. )

7Proclamation (April 1, 1998), at 4; See also,
(July 28, 1999), at 4.

Proclamation

8Proclamation (July 28, 1999), at 4.
9Final Environmental Assessment for the Drought
Installations, Mink & Yuen, Inc. (Sept. 1999), at 27.

Emergency

10Stipulation Amending Order on Submission of Additional Test
Results and State Department of Health Letter Regarding Further
Hearing on Defendants The Board of Water Supply, County of Maui,
and David Craddick' s Motion for Order Determining that Installation
of Infrastructure for the Upcountry Drought Emergency Plan Pursuant
to the Proclamation of Governor Benjamin J. Cayetano Dated July 28,
1999, May Proceed, Filed on October 13, 1999; Exhibit "A" (filed
April 3, 2000), Coalition to Protect East Maui Water Resources v.
Board of Water Supply, Civil No. 93-0734(3).
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As a consequence of the litigation in Civil No. 93-0734(3),
DWS prepared a Final Supplemental Environmental Impact Statement
("FSEIS") for the EM Plan, and on October 15, 2002 BWS accepted the
FSEIS. On January 6, 2003, the Coalition filed a complaint (Civil
No. 03-1-0008(3))11 challenging the adequacy of the FSEIS.
On December 22, 2003, Second Circuit Court Judge Joseph E.
Cardoza approved a Consent Decree and Order in Civil No. 03-10008(3), wherein all the parties agreed, among other things, that
the acceptance by BWS of the FSEIS would be valid only as to Phase
1 of the EM Plan, and defined Phase 1 as lithe Hamakuapoko Well No.
1 (State Well No. 5420-02) and Hamakuapoko Well No. 2 (State Well
No. 5320-01), with an approximate installed capacity of 2 million
gallons per day ('mgd') located in the Hamakuapoko region of the
Paia Aquifer System, together with associated treatment facilities
and transmission line extended to Paia, to carry the groundwater
produced by these two wells, as safe drinking water, as part of the
County water system. 1112 The parties further agreed that acceptance
of all other phases of the EM Plan would be withdrawn, and have no
legal force or effect.D The parties also agreed that the lawsuit,
as well as the lawsuit filed in 1993, Civil No. 93-0734(3), be
dismissed with prejudice .14
Based on the above-stated history, certain facts regarding the
H'Poko Wells may be summarized as follows:
1.
The H'Poko Wells were proposed as Phase 1 of the EM Plan
as set forth in an FEIS dated July 19, 1993.
Phase 1 proposed to
have the Wells connected to the DWS Central Maui system by
"transmission line extended to Paia."
2.
By Proclamations issued by Governor Cayetano, the H'Poko
Wells were permitted to serve the DWS Upcountry water system in
drought emergency conditions up to September 30, 1999. By the 1999
filing and acceptance of the
Final Environmental Assessment for
the Drought Emergency Installations, and the Stipulation entered in
2000 in Civil No. 93-0734 (3), the H'Poko Wells continue to be
11Coalition to Protect East Maui Water Resources v. Board of
Water Supply, Civil No. 03-1-0008(3), Second Circuit Court, State
of Hawaii.
12Consent Decree i Order i Exhibits 'A' and 'B'
22,2003), at 3.
DId., at 3-4.
14Id., at 11.
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permitted to serve the DWS Upcountry system in drought emergency
conditions.
3.
By the Consent Decree and Order entered in Civil No. 031-0008(3) on December 22, 2003, the H'Poko Wells constitute Phase
1 of the EM Plan and the FSEIS for Phase 1 has been deemed validly
accepted by BWS.
4.
The H'Poko Wells have a combined pumping capacity of 2
million gallons per day.
For the last twelve-month period, the
wells have pumped and provided an average of approximately 225,000
gallons per day to the DWS Upcountry system.
5.
The H' Poko Wells have been approved to serve the DWS
Central Maui system through a transmission line extended to Paia,
and may serve the DWS Upcountry system only in periods of drought
or emergency conditions. The approved uses of the HI Poko Wells are
to serve the DWS Central Maui system and to serve the DWS Upcountry
system in periods of drought.
B.

Requirements of Chapter 343, Hawaii Revised Statutes.

Chapter 343, HRS, entitled "Environmental Impact Statements",
requires agencies and applicants to prepare an environmental
assessment for certain actions.
An "agency" is defined as "any
department, office, board, or commission of the state or county
government which is a part of the executive branch of that
government. ,,15 An "action" is defined as "any program or project
to be initiated by any agency or applicant. ,,16
The actions
(commonly referred to as "triggers") that require the preparation
of an environmental assessment are listed in Section 343-5, HRS.
The trigger that would be applicable to DWS' proposal regarding the
H'Poko Wells would be Section 343-5(a) (1), HRS, which states, in
pertinent part:
(a) Except as otherwise provided, an environmental
assessment shall be required for actions that:
(1)
Propose the use of state or county lands or
the use of state or county funds, other than
funds to be used for feasibility or planning
studies for possible future programs or
proj ects that the agency has not approved,
adopted, or funded, or funds to be used for

15 §

343 - 2, HRS.
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the acquisition of unimproved real property;
Section 343-6(a) (7),
HRS,
authorizes the Environmental
Council, by adoption of administrative rules, to exempt certain
types of actions from the preparation of an environmental
assessment because said actions "will probably have minimal or no
significant effects on the environment,
"Attached hereto as
Exhibit "A" is a copy of a February 18, 2004 memorandum from
Planning Director Michael Foley describing the classes of exempted
actions, attaching the current list of exemptions approved for the
County of Maui as of April 26, 1995, and describing the process for
revision of the list. Upon reviewing the exemption list, we find
no applicable exemption for the proposed H'Poko Wells project.
In a telephone conference with the Office of Environmental
Quality Control ("OEQC"), 17 an OEQC planner informally advised a DWS
representative that regular unconditional use of the H'Poko Wells
would require the preparation of an environmental assessment,
inasmuch as the total volume of water to be withdrawn from the
H'Poko Wells would be significantly more than the volume withdrawn
during drought periods only, and, further, because the H'Poko Wells
would be used for a purpose different than that stated in the
Consent Decree and in the previously published and adopted FSEIS. 1B
C.

Conclusion.

In developing the H'Poko Wells, DWS never sought nor proposed
to use the H' Poko Wells to serve the DWS Upcountry system in
normal, non-drought or non-emergency conditions. The H'Poko Wells
have a combined pumping capacity of 2 million gallons per day.
Unlimited year-round use of the H'Poko Wells to service the DWS
Upcountry system would constitute a new purpose, and, therefore,
would require the preparation of a new environmental assessment.
APPROVED FOR

--

TRANSMITTAL~:

r;

po
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17April 18, 2005 telephone conference between Wendy Taomoto,
DWS Engineering Division, and Jeyan Thirugnanam, OEQC lead planner.
1BSee

footnote no. 12.
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George Tengan, Director, Department of Water Supply
Traci F. Villarosa, First Deputy Corporation Counsel
Jane Lovell, Deputy Corporation Counsel
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COUNTY OF MAUl

DEPARTMENT OF PLANNING
February 18, 2004

MEMORANDUM
TO:

ALL DEPARTMENTAL DEPUTY DIRECTORS

FROM:

MICHAEL W. FOLEY
Department of Planning

RE:

EXEMPTION LIST FOR THE COUNTY OF MAUl FOR CHAPTER 343,
HRS, ENVIRONMENTAL IMPACT STATEMENTS

fill
I ' I"

L ..p::A

~

Hawaii's Environmental Impact Statement Law (Chapter 343 HRS) requires the
preparation of an environmental assessment (EA) or environmental impact statement (EIS)
for many development projects. However, certain activities may be deemed minor or
routine and can be declared exempt by the County from the environmental review process.
The EIS rules provide 10 classes of exempted actions and are summarized as follows:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Operation, repairs, maintenance of existing facilities ortopographical
features.
Replacement or reconstruction of existing structures and facilities.
. Construction and location of single, new, small facilities or structures.
Minor alterations in the conditions of land, water, or vegetation.
Basic data collection, research and experimental management.
Construction or placement of minor structures accessory to existing
facilities.
Interior alterations.
Demolition of structures except historic structures.
Zoning variances except shoreline setback variances.
Continuing administrative activities such as purchasing supplies.

The EIS rules further require that each agency, through time and experience,
develop its own list of specific types of actions which fall within the exempt classes, as long
as these lists are consistent with both the letter and intent expressed in the exempt classes
and Chapter 343, HRS. These lists and any amendments must be reviewed and
concurred upon by the Environmental Council (Council). As such, an Exemption List for
the County of Maui was prepaUOl. R~~concurred upon by the Council on April 26, 1995.

tAMlall
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The EiS rules recommend agencies review the exemption list and revise, if
necessary, every five (5) years. As a result, the Department is coordinating efforts in
reviewing and revising the County of Maui Exemption List and is requesting your comments
and recommendations. Attached is a copy of the County Exemption List for your review.
Please note that specific types of minor activities are listed below each of the ten (10)
exemption classes, and any changes. deletions. and/or additions to this list should be
gualified under the appropriate exemption class.
Upon receipt of comments/recommendations, the Department will draft the revised
list and disseminate for comment prior to submittal to OEQC. As such, please forward a
point of contact for your Department in the event clarification is required or it becomes
necessary to schedule inter-departmental meetings.
Further, once the revised County Exemption List is complete, the following is a
summary of the steps involved to finalize the revised list:
1.
2.

3.
4.

5.
6.

County submits revised exemption list to the Environmental Council.
OEQC publishes the revised exemption list in The Environmental
Notice which initiates a 30-day comment period. The public,
agencies, OEQC, and the individual members of the Environmental
Council may submit comments.
County responds to comment letters received and prepares a pre-final
exemption list package.
Environmental Council's Exemption List Committee (consisting of
three members of the Council) review pre-final exemption list. The
Committee and County discuss and negotiate any changes. Once
completed, the Committee makes a recommendation to the
Environmental Council.
Full Environmental Council meets to review and concur on the
exemption list.
County finalizes new exemption list and files the list with OEQC.

Please submit your comments and revisions directly to Ms. Kivette Caigoy,
Environmental Planner, of this office, by April 1, 2004. Should you need additional
clarification, please contact Ms. Caigoy at extension 7811.
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Attachments
MWF:KAC:lar
c:
Wayne Boteilho, Deputy Planning Director
Clayton Yoshida, AICP, Planning Program Administrator
Kivette A. Caigoy, Environmental Planner
Brian Moto, Corporation Counsel
Cindy Young, Deputy Corporation Counsel
Rob Parsons, Executive Assistant
General File
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EXEMPTION LIST FOR THE
COUNTY OF MAUl
AS REVIEWED AND CONCURRED UPON BY THE ENVIROlOlEN'l'AL COUNCIL
(DOCKET 94-EX-02)
APRIL 26, 1995

"

section 343-6(7), Hawaii Revised statutes, authorized the
Environmental Council to prescribe t~e procedures whereby specific
types of actions, because they will probably have minimal or no
significant effects on the environment, are declared exempt trom
the preparation of an environmental assessment. Pursuant to the
administrative rules promulgated under authority of section
343-6(7), HRS, specifically section 11-200-8, ~e County of Haui
has determined that the following types of actions, shall generally
be exempt from the preparation of an environmental assessment.
EXEHP'l'ION CLASS 1

•

I

operations, repairs or .maintenance of existing structures,
facilities, equipment or topographical features, involving
negligible or no expansion or change of use beyond that previously
existing.
1.

C'

Fertilizing, sprinkling, mowing, weeding, aerating, road
clearing and patching, and sweeping ot the following agency
maintained lands and facilities:
a.

b.

c.
d.

e.

2.

overhauling, repairing, repainting, cleaning, polishing,
greasing, oiling, and servicing at the following agency
facilities, structures and equipment:
a.
b.

c.
d.
e.

f.

(

Parks
streets and highways, bikepaths, pedestrian ways,
parking lots and appurtenances
Landscaped areas
Beach accesses
Municipal galt courses

Existing buildings
structures, including water and sewage handling and
treatment systems and drainage systems
Stationary and mobile motorized equipment
Existing fences
Existing recreational facilities such as baseball
dugouts,
backstops,
scorekeeper'.
booths,
playground
equipment,
scoreboards,
outdoor
lighting, bleachers, field lighting, zoological
gardens, botanical gardens, swimming pools, and
skateboard parks
Existing maintenance structures including storage
sheds,
electrical
sheds,
electric
panels,
pumphouses,
irrigation control panel sheds,
garages, mechanic shops, and plant nursery sheds
and hothouses
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3•
4.
5.
6.

Resurfacinq of existinq streets and highways and parkinq areas
with the same type of material as previously used
Repair and maintenance of existinq sea/retaining walls, which
involve no expansion
operation, repairs and maintenance of existinq cemeteries,
including the digging and coverinq of new qraves
Repair and maintenance of established footpaths to beaches and
beach accesses
EXEMPTION CLASS 2

Replacement or reconstruction of existinq structures and facilities
where the new structure will be located generally on the same site
and will have substantially the same purpose, capacity, density,
height and dimensions as the structure replaced.
This exemption class includes agency actions intended to meet the
agency's goals and objectives by replacement in whole or in part,
the following, provided there is little or no increase in capacity.
1.
2.
3.
"•
5.

Drainage facilities without historic value
Roadways and traffic control devices
utility services, includinq sewer and water
Equipment
All Parks and Racreation buildings, structures, athletic
fields, athletic courts, botanical gardens, plant nurseries,
and skateboard parks
EXEMPTION CLASS 3

Construction and location of single, new small facilities or
structures and the alteration and modification of same and
installation of new, small, equipment and facilities and the
alteration and modification of same including but not' limited to:
(a) single family residences not in conjunction with the buildinq
of two or more such units; (b) multi-unit structures designed for
not more than four dwelling units if not in conjunction with the
building of two or more such structures; (c) stores, offices and
restaurants designed for total occupant load of twenty persons or
less, if not in conjunction with the building of two or more such
structures; (d) water, sewage, electrical, gas, telephone, and
other essential public utility services extensions to serve such
structures or facilities: and (e) accessory or appurtenant
structures including garages, carports, patios swimming pools, and
fences.
1.
2.

Additions to buildings or structures not exceeding 500 square
feet
Extension of or installation of additional water and sewer
laterals for a single or several residential units or

"

.
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.,'
3.

commercial establishments
utility support systems tor exempt landscaping' projects
EXEMPTION CLASS 4

Hinor alteration in the conditions ot land, water, or vegetation.
1.
2.

Minor cut, till and grading ot county property of less than 50
cubic yards ot rock and/or soil where the vertical height of
cut or till does not exceed three feet
Landscaping alongside roadways, around buildings, and within
parks, and beach accesses
EXEMPTION

'''t'

(

,

CLASS 5

Basic data collection, research, experimental management, and
resource evaluation activities which do not result in a serious or
major disturbance to an environmental resource.
1.
2.
3.
4.
5.
6.
7.
8.

9.

Planning data collection
Field surveying
Design alternative analysis
communication/Xedia Surveys
Lyaillleters
BYapo-transpiration monitoring
Rain gauges
Non-intrusive archaeological survey work in accordance with
procedures recommended by the State Historic Preservation
Division
Sampling trom existing monitoring wells
EXEHP'l'ION CLASS 6

Construction or placement ot minor structures accessory to existing
tacilities.
1.
2.
3.

4.
5.

Construction ot sidewalks and curbs and gutters
Installation ot glare screens, safety barriers, energy
attenuators, and other items to protect the motoring public
Construction ot storage sheds, maintenance sheds, electrical
sheds, pump houses, fences, outdoor lighting, athletic
equipment storage sheds,
and athletic exercise 'and
recreational equipment
Installation of street lights, directional, informational, and
regulatory signs, pavement markings, traffic signalB, and fire
alarm systems
Installation of drains, sewers and waterlines within streets
and highways

-...

I.
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EXEMPTION CLASS 7
Interior al terations involving such things as partitions, plumbing,
and electrical conveyances.
1.

Interior alteration. to building or structures that do not
increase the floor area or change the occupancy
EXEMPTION CLASS 8

Demolition of structures, except those structure. located on any
historic si t. aa designated in the National Register or Hawaii
register as· provided for in the Historic Preservation Act of 1966,
Public Law 89-665, or Chapter 6, Hawaii Revised statutes.
.
I·,t,

1.
2.

Demolition.of buildings and structures prior to or concurrent
with the construction of a new or replacement building or
structure
The demolition of old, dilapidated, unsafa or dangerous
buildings or structures required by building, housing or
health codes and regulations
EXEMPTION CLASS 9

Zoning variances except:
use, density,
requirement. and shoreline setback variance ••
1.
NOTE:

height,

parking

Agency actions requiring aoning variance. involving structure
set-bac~ from property line.
As stated in section 11-200-8(b), Environmental Impact
statement Rules, all exemptions under this list are
inapplicable when the cumUlative impact of planned
successive actions of the same type, in the same place,
. over time, is significant,· or when an action that is
normally insignificant in its impact on the environment
may be significant in a particularly sensitive
environment.

