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This memorandum is furnished in response to your memorandum,
dated January 15, 2004, requesting a legal opinion addressing a
question posed in your memorandum.

I.

Question posed:

Is an environmental assessment
initiated Community Plan Amendment?

II.

required

for

a

Council-

Short answer:

For the reasons discussed below, we believe that Section 3435 (a) (6), Hawaii Revised Statutes ("HRS"), when read in its
statutory context and in light of the legislative intent of HRS
Chapter 343, exempts Council-initiated community plan amendments
that are part of a comprehensive review, but not Council-initiated
community plan amendments that are not part of a comprehensive
review.
Inasmuch as the subject Council-initiated community plan
amendment is not part of a comprehensive review, an environmental
assessment is required.
We are of the further opinion that, in the circumstances
presented,
the
appropriate
accepting
authority
for
the
environmental assessment is the Maui Planning Commission.
The
environmental assessment should be prepared at the earliest
practicable time and prior to decision making by the Maui Planning
Commission.
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III. Discussion:
A.

HRS Section 343-5(a) (6).

Hawaii Revised Statutes ("HRS") Section 343-5 (a) (6) states
that, except as otherwise provided, an environmental assessment
shall be required for actions which:
(6)
Propose any amendments to existing county
general plans where such amendment would result in
designations other than agriculture, conservation, or
preservation, except actions proposing any new county
general plan or amendments to any existing county general
plan initiated by a county;
In parsing HRS Section 343-5(a) (6), we note that, pursuant to
Section 8-8.5(6), Revised Charter of the County of Maui (1983), as
amended, 1 and Section 2. 80B. 030 (B), Maui County Code, community
plans are part of the County general plan. 2 .HRS Section 343-2
defines "action" as "any program or project to be initiated by any
agency or applicant." HRS Section 343-2 has no definition for the
term "initiated", but it defines "agency" as "any department,
office, board, or commission of the state or county government
which is a part of the executive branch of that government."
Based on the definition of "action" discussed above, it has
been argued that a Council- ini tiated community plan amendment
(which is to say a community plan amendment proposed in a bill
introduced by one or more Council members) is not an "action" and,
therefore,
should be
exempt
from environmental
assessment
requirements because such an amendment is not "initiated II by an
II agency II
or II applicant", but rather is II ini tiated" by a legislative
body, the Council.
This line of reasoning and its resulting
interpretation of HRS Chapter 343 results, in effect, in a
significant exemption from the application of HRS Chapter 343. 3
The practical consequence of such an interpretation is to
lCharter § 8-8.5(6) states: "The community plans generated
through the citizen advisory councils and accepted by the planning
commission, council, and mayor are part of the general plan."
2 MCC
§ 2. 80B. 030 (B)
states, in part: liThe community plans
authorized in this chapter are and shall be part of the general
plan of the County, as provided by section 8-8.5 of the charter."

3Al t hough we have not engaged in a comprehensive or detailed
review of the history of land use matters and approvals considered
by the Council, we have been informally informed that Councilinitiated community plan amendments have in past been reviewed and
acted upon without the benefit of an environmental assessment.
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characterize any community plan amendment initiated by one or more
Council members as not an "action" subject to the environmental
assessment requirements of HRS Chapter 343.
For the reasons discussed further below, we believe that such
an interpretation of HRS Chapter 343 and its definitions is
questionable, and that HRS Section 343-5(a) (6), when read in its
statutory context and in light of the legislative intent of HRS
Chapter 343, excepts Council-initiated community plan amendments
that are part of a comprehensive review, but not amendments that
are requested by a private owner or developer outside of a
comprehensive review process.
B.

Rules of statutory construction.

The interpretation of
established rules:

a

statutory provision is guided by

When construing a statute, our foremost obligation is to
ascertain and give effect to the intention of the
legislature, which is to be obtained primarily from the
language contained in the statute itself.
And we must
read statutory language in the context of the entire
statute and construe it in a manner consistent with its
purpose.
When there
is doubt,
doubleness of meaning,
or
indi.stincti veness or uncertainty of an expression used in
a statute, an ambiguity exists ....
In construing an ambiguous statute, "[t] he meaning of the
ambiguous words may be sought by examining the context,
with which the ambiguous words, phrases, and sentences
may be compared, in order to ascertain their true
meaning." Moreover, the courts may resort to extrinsic
aids in determining legislative intent.
One avenue is
the use of legislative history as an interpretive
tool .... [The Hawai'i Supreme Court] may also consider
"[t]he reason and spirit of the law, and the cause which
induced t~e le?islature to enact it ... to discover its
true meanlng."

4 In re Estate of Rogers,
103 Hawai'i 275, 81 P.3d 1190, 1196
(2003) (certain alterations in original) (citations omitted) (quoting
HRS §§ 1-15(1), (2)); In re Wai'ola 0 Moloka'i, Inc., No. 22250
(Hawai'i, Jan. 29, 2004), at 16.
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C.

Al though there is ambiguity regarding the precise meaning
of HRS Section 343-5{a} {6}, its wording suggests that it
was not intended to exempt all community plan amendments.

The language of HRS Section 343-5(a) (6) creates some doubt or
, ambiguity as to its exact meaning and application.
Although, as
discussed above, the term "action" is defined in HRS Section 343-2,
HRS Section 343-5(a) (6), when referencing 'matters excepted from
environmental assessment requirements, refers to actions" initiated
by a county." The phrase, "initiated bya county", is not further
defined or elaborated upon, but suggests that the exception set
forth in HRS Section 343-5 (a) (6) was intended to apply to community
plan amendments made only in certain contexts, and not to all
community plan amendments that may be proposed, regardless of
source.
D.

The OEQC administrative rules support an interpretation
that only community plan amendments that are part of a
comprehensive review are exempt from~the environmental
assessment process.

The
administrative
rules
adopted
by
the
Office
of
Environmental Quality Control ("OEQC") support the proposition that
only community plan amendments made as part of a comprehensive
review are intended to be exempt from environmental assessment
requirements.
Chapter 11-200, Hawaii Administrative Rules ("HAR"), entitled
"Environmental Impact Statement Rules", does not explicitly address
the subject of "Council-initiated" community plan amendments;
however, it does set forth criteria regarding the applicability of
HRS Chapter 343 to agency actions and applicant actions.
In
particular, HAR Section 11-200-5(e), relating to agency actions,
states:
(e) Any amendment to existing county general
plans, however denominated, which may include
but not be limited to development plans, or
communi ty plans, where the amendment would
result in designations other than agriculture,
conservation, or preservation requires an
environmental assessment.
(Actions by a
county initiating a
comprehensive review
toward effectuating either a general plan or
amendment thereof may be excepted.
General
plan amendments requested by a private owner
or developer outside of the comprehensive
review process are not excepted.)
(Emphasis
added. )
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Similarly, HAR Section 11-200-6, relating to applicant 5
actions, requires an environmental assessment when an applicant's
request for approval involves:
(A) Any amendment to existing county general
plans, however denominated, which may include
but not be limited to development plans, or
communi ty plans, where the amendment would
resul t in designations other than agriculture i
conservation, or preservation.
(Actions by a
county initiating a
comprehensive review
toward effectuating either a general plan or
amendment thereof may be excepted.
General
plan amendments requested by a private owner
or developer outside of the comprehensive
review process are not excepted.) . .. (Emphasis
added. )
The OEQC administrative rules cited above support the
conclusion that, to be excepted from environmental assessment
requirements, a community plan amendment lIinitiated by a county II
must be part of a comprehensive review, and not a measure requested
by a private owner or developer outside of a comprehensive review.
This interpretation is consistent with the exemption granted to
lIactions proposing any new county general plan ll in that, like a new
county general plan or new community plan, a community plan
amendment that is part of a comprehensive review is likely to
involve, or be the product of, a broader land use and planning
effort involving many policy considerations and community goals.
It is noteworthy that nowhere in OEQC's administrative rules
is there an explicit exemption for all community plan amendments
that may be initiated by a county council. Further, the Exemption
List for the County of Maui as Reviewed and Concurred Upon by the
Environmental Council (Docket 94-EX-02), dated April 26, 1995, does
not list Council-initiated community plan amendments among types of
actions that are exempt.
E.

The legislative history of HRS Chapter 343 also supports
an interpretation that only community plan amendments
that are part of a comprehensive review are exempt from
the environmental assessment process.

The legislative history of HRS Chapter 343 indicates that only
amendments that are part of a comprehensive review may be excepted
from the environmental assessment process.
Conference Committee
5HAR § 11-200-2 defines II applicant II as lIany person who,
pursuant to statute, ordinance, or rule, officially requests
approval from an agency for a proposed action. II
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Report No. 27 on H.B. No. 2067-74 (IIA Bill for an Act relating to
environmental impact statements") states, in part:
Your Committee upon further consideration of the bill has
made the following amendments to H.B. No. 2067, H.D.1,
S.D.1:
2. Any action preparing any new county general plan or
amendments to any existing county general plan initiated
by a county was made exempt from the requirement of an
environmental impact statement.
Your Committee finds
that a meaningful statement cannot be prepared for an
action by a county initiating a comprehensive review
toward effectuating a general plan or amendment thereof.
(Second emphasis added.)6
The legislative history cited above suggests that the reas'on
HRS Section 343-5(a) (6) provides for an exception for amendments
initiated by a county is that, where an amendment is part of a
comprehensive review (and, therefore, part of a package of changes
encompassing what is likely to be many different properties or
areas and a wide range of different environmental and other
considerations), it is difficult to prepare an environmental
assessment that is meaningful and useful.
By contrast, where a
community plan amendment is not part of a comprehensive review but
rather is tied to an individual, project or parcel-specific
proposal, it should be possible to prepare an assessment that is
mea.ningful and useful. By implication, therefore, community plan
amendments that are not part of a comprehensive review should not
be exempt from environmental assessment requirements.
F.

Requiring an environmental assessment for Councilinitiated community plan amendments that are not part of
a comprehensive review is consistent with the purpose and
spirit of HRS Chapter 343.

Limiting the exception set forth in HRS Section 343-5 (a) (6) to
community plan amendments made as part of a comprehensive review is
consistent with the purpose, reason, and spirit of HRS Chapter 343.
As stated in Conference Committee Report No. 27 on the bill
a.dopting HRS Chapter 343:
The purpose of this bill is to establish a system of
environmental review at the State and County levels which
will ensure that environmental concerns are given

6Conf. Comm. Rep. No. 27 on H.B. No. 2067-74, reprinted in J.
House of Rep., Reg. Sess., at 863 (Haw. 1974).
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appropriate consideration in decision-making along with
economic and technical considerations. 7
HRS Section 343-1,
states, in part:

pertaining to

"Findings

and purpose",

The legislature finds that the quality of humanity's
environment is critical to humanity's well being, that
humanity's activities have broad and profound effects
upon the interrelations of all components of the
environment, and that an environmental review process
will integrate the review of environmental concerns with
existing planning processes of the State and counties and
alert decision makers to significant environmental
effects which may result from the implementation of
certain actions. The legislature further finds that the
process of reviewing environmental effects is desirable
because
environmental
consciousness
is
enhanced,
cooperation and coordination are encouraged, and public
participation during the review process benefits all
parties involved and society as a whole.
To interpret HRS Section 343-5(a) (6) to exempt all Councilinitiated community plan amendments from environmental assessment
requirements would be contrary to the intent and purposes expressed
in HRS Chapter 343 and its legislative history.
Such an
interpretation would, in effect, make the application of HRS
Chapter 343 dependent upon whether a Council member introduced the
general plan or community plan amendment at issue. We know of no
authority that confirms that such an interpretation was ever
intended, and we can identify no reasons consistent with the
purpose and intent of HRS Chapter 343 that would explain granting
such a broad exception to the environmental assessment process. As
discussed above, however, HRS Section 343-5 (a) (6), when read in its
statutory context and in light of the legislative intent of HRS
Chapter 343,
does
except
Council-initiated community plan
amendments that are part of a comprehensive review. 8

8 The question posed by the Planning and Land Use Committee
Chair and answered by this memorandum arises in the context of
agenda item PLU-47, relating to a community plan amendment for
Fukiyo Ueoka. The subject property is a single-family home at 281
Hana Highway, Paia, occupied by Ms. Ueoka. In the context of this
matter, County has admitted that the classification of Ms. Ueoka's
property as Public/Quasi-Public (P) on the Pa'ia - Ha'iku Community
Plan map (adopted by Ordinance No. 2415 and effective May 17, 1995)
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G.

The appropriate accepting authori ty for the environmental
assessment would be the planning commission (in this
particular case, the Maui Planning Commission) having
jurisdiction over the subject community plan amendment,
not the Councilor the Department of Planning.

Assuming that an environmental assessment is required for a
Council-initiated community plan amendment, the next step in any
inquiry relating to the preparation of the environmental assessment
would be identifying the appropriate authority to accept the
environmental assessment.
Although this particular issue is not
posed in the Chair's January 15, 2004 memorandum, in view of the
advice rendered above, we take this opportunity to address it.
Except for certain specified situations in which the governor
or a mayor (or their respective authorized representatives) are
designated to be an accepting authority,9 the final authority to

was an "oversight" and that the property is more properly
characterized as single family residential for community plan
purposes.
In light of County's admission a point has been raised as to
whether the subject community plan amendment may be viewed as part
of a " comprehensive review" for purposes of HRS Chapter 343 in that
the proposed amendment results from, and is related to, decisions
made and actions taken with regard to the last comprehensive
community plan review, the 1995 Pa'ia - Ha'iku Community Plan.
Although PLU-47 involves facts highly sympathetic to the property
owner, the connection between the subject community plan amendment
and the comprehensive review conducted for purposes of the 1995
Pa'ia - Ha'iku Community Plan appears attenuated. A considerable
span of time separates the actions taken with regard to the 1995
Plan and the subj ect amendment, and we are not aware of any
comprehensive reviews currently being conducted with regard to the
Pa'ia - Ha'iku Community Plan area.
t

We are reluctant, therefore
to characterize the subj ect
communi ty plan amendment as being part of a " comprehensive review"
and thus exempt from the environmental assessment process.
It is
our understanding, however, that the Department of Planning is
willing to bear the cost of preparing the required environmental
assessment in view of the circumstances relating to PLU-47.
I

gHAR § 11-200-4(a) (1) provides that, whenever an agency
proposes an action, the final authority to accept a statement rests
with the governor, or an authorized representative, when the action
proposes the use of state lands or the use of state funds or when
a state agency proposes an action described in HAR § 11-200-6(b).
HAR § 11-200-4(a) (2) provides that, whenever an agency proposes an
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accept a re~uired environmental assessment or statement rests with
an agency. 1
Both HRS Chapter 343 and HAR Chapter 11-200 define
"agency" as "any department, office, board, or commission of the
state or county government which is part of the executive branch of
that government."
Inasmuch as the County Council is not part of the executive
branch of government, the County Council is not an "agency".
Therefore, although the County Council has the power to approve or
deny a proposed community plan amendment, the County Council would
not be the entity that would accept the environmental assessment
prepared in connection therewith.
The Department of Planning is an "agency" as defined in HRS
Chapter 343 and HAR Chapter 11-200; however, under the process set
forth in the Revised Charter of the County of Maui (1983) for the
review of Council-initiated community plan amendments,
the
Department does not make the final decision regarding the proposed
amendment and is not called upon to consent to, or make a
recommendation concerning, the proposed amendment.
Rather, the
Charter requires that the Council-initiated amendment be referred
to
the
appro~riate
planning
commission
for
review
and
recommendation. 1
Consequently, in the circumstances presented
herein, the Department of Planning would not appear to be the
appropriate accepting agency. 12

action, the final authority to accept a statement rests with the
mayor, or an authorized representative, of the respective county
when the action proposes only the use of county lands or county
funds.
lOSee HAR § 11-200-4 (b)
("Whenever an applicant proposes an
action, the authority for requiring statements and for accepting
any required sta.tements that have been prepared shall rest with the
agency initially receiving and agreeing to process the request for
an approval."); HAR § 11-200-9 (pertaining to assessment of agency
actions and applicant actions) .

llCharter

§

8-8.6(2).

12See Orders on Motion for Summary Judgment Filed by Defendant
Maui Land & Pineapple Company, Inc., Malama Maui v. Planning Dep It,
Civil No. 02-1-0500(1), at 4-5; Judgment, Malama Maui v. Planning
Deplt, Civil No. 02-1-0500(1), at 2 (ordering and adjudging that
the acceptance of the final environmental impact statement by the
Maui Planning Department and Planning Director Min was null and
void "as the Maui Planning Department is not the proper accepting
authority for the FElS for the ... project").
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As the only executive branch agency required in the
circumstances presented to render an official recommendation, the
Maui Planning Commission would be an appropriate accepting agency.
Although the Maui Planning Commission cannot make the final
legislative decision regarding the proposed community plan
. amendment, its recommendation is, for purposes of HRS Chapter 343,
a "discretionary consent", 13 and, therefore, the Maui Planning
Commission is an agency being asked to grant an "approval" 14 for
purposes of HRS Chapter 343.
Review of the environmental assessment by the Maui Planning
Commission would assist the Commission in its decision making by
alerting it to matters of environmental concern.
Commission
participation in the environmental assessment process will also
increase the likelihood that the environmental assessment, when
completed, will have the type, scope, and quality of information
necessary for the Commission to make an informed decision on the
proposed community plan amendment.

H.

The environmental assessment should be prepared at the
earliest practicable time and prior to decision making by
the planning commission.

HRS Chapter 343 requires that, whenever an action is proposed
that requires the preparation of an environmental assessment, the
environmental assessment be prepared "at the earliest practicable
time" .15 HAR Chapter 11-200 also provides that the environmental

13 HRS § 343-2 defines "discretionary consent" as "a consent,
sanction, or recommendation from an agency for which judgment and
free will may be exercised by the issuing agency, as distinguished
from a ministerial consent."
(Emphasis added.)
14 HRS § 343 -2 defines
"approval" as "a discretionary consent
required from an agency prior to actual implementation of an
action. "
(Emphasis added.)
l5

HRS

§

343-5 (b) states, in part:

(b) Whenever an agency proposes an action ... which is
not a specific type of action declared exempt under
section 343 -6, that agency shall prepare an environmental
assessment for such action at the earliest practicable
time to determine whether an environmental impact
statement shall be required .... (Emphasis added.)
HRS

§

343-5(c) states, in part:

(c) Whenever an applicant proposes an action ... which is
not a specific type of action declared exempt under
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assessment be prepared "at the earliest practicable time". 16 Early
and prompt preparation of an environmental assessment is consistent
with the purpose and intent of HRS Chapter 343 to "establish a
system of environmental review which will ensure that environmental
concerns are given appropriate consideration in decision making
along with economic and technical considerations. ,,17
Moreover, the Hawaii Supreme Court has recognized "that
environmental
review must
occur early enough to
function
practically as an input into the decision making process" and that
"decisions reflecting environmental considerations can most easily
be made when other basic decisions are also being made, that is,
during the
early stages
of project
conceptualization and
planning. ,,18
By contrast, postponing the preparation of an

section 343-6, the agency receiving the, request for
approval shall prepare an environmental assessment of
such proposed action at the earliest practi~able time to
determine whether an environmental impact statement shall
be required .... (Emphasis added.)
16

HAR

§

11-200 -5 (a) states:

(a) For all proposed actions which are not exempt as
defined in section 11-200-8, the agency shall assess at
the earliest practicable time the significance of
potential impacts of its actions, including the overall,
cumulative impact in light of related actions in the
region and further actions contemplated.
(Emphasis
added. )
HAR

§

11-200-9(b) states, in part:

(b) For applicant actions,
the approving agency
shall:
(1) Require the applicant, at the earliest
practicable time, to seek the advice and input
of the lead county agency responsible for
implementing the county's general plan ... and
consult
with
other
agencies
having
jurisdiction or expertise as well as those
citizen groups and individuals which the
approving agency reasonably believes to be
affectedi ... (Emphasis added.)
17

HRS

§ 34 3 - 1

.

Citizens for the Protection of the North Kohala Coastline v.
of Hawai'i, 91 Hawai'i 94, 105-106, 979 P.2d 1120, 1131
(1999) (emphasis added) .
18

~ounty
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environmental assessment to some point in the future "might call
for a burdensome reconsideration of decisions already made and
would risk becoming a 'post hoc rationalization to support action
already taken. ,,,19
Therefore, where Council initiates a community plan amendment
that is not part of a comprehensive review, an environmental
assessment should be prepared at the earliest practicable time and
prior to any decision making, "before proj ect momentum becomes
irresistible, before options are closed, and before agency
commitments are set in concrete. ,,20
Inasmuch as the first
discretionary consent required for the proposed community plan
amendment is a recommendation from the Maui Planning Commission,21
the environmental assessment should be prepared prior to Maui
Planning Commission decision making on the recommendation.
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19 I d.
at 105 (quoting Citizens for Responsible Government v.
City of Albany, 56 Cal.App.4th 1199, 1221, 66 Cal.Rptr.2d 102, 114
(1997) .

2° I d. at 105 (quoting Rodgers, Environmental Law
(2d ed. 1994)

§

9.7, at 921

21See §§ 8-8.4, 8-8.6, Revised Charter of the County of Maui
(1983), as amended.

