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Reviewing, Revising and Establishing Real Property
Classifications (BF-22)

counsel~

By memorandum dated July 9, 2003, you have asked this
Department to provide you with legal advice regarding a proposal to
separate agricultural land into passive use (" Ag 1") and active use
(IIAg 211) classifications for real property tax purposes.
~

What legal concerns exist regarding the establishment of two
classifications for Agricultural lands?

II Agricul tural ll is one of the nine real property tax
classifications of land.
§3 .48.305, Maui County Code (IIMCC").
This memorandum inclues: (A) A discussion of current real property
tax law and assessment practices relating to Agricultural land; and
(B) Our responses to your questions regarding the establishment of
two agricultural classifications, IIAg 111 and IIAg 211.
A.

The real property taxation of agricultural land under current
law.

For purposes of real property taxation,
land is
classified into one of nine tax classifications 1 and is assessed a
value. The tax rate, based upon classification, is then applied to

IMCC §3.48.305. The nine classes and their current tax rates per
thousand dollars of net taxable assessed valuation are:
Improved
residential ($5.86) i
Unimproved residential ($5.86) i Apartment
($5.86) i Hotel and resort ($8.30) i Commercial ($6.75) i Industrial
($6.75) i Agricultural ($4.93) i Conservation ($4.93) ; and Homeowner
($3.55).
Ordinance No. 3129 (2003).
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the net taxable land value 2 to determine the amount of real
property taxes the landowner will pay.
Therefore, both the land
classification and the land value determine the amount of. real
property taxes a landowner must pay.
(1) Classifying land as "Agricultural ll

•

In general, land is classified upon consideration of its
highest and best use. 3 "Highest and best use" is a term of real
. estate appraisal that has been defined as:
"The reasonably
probable and legal use of vacant land or an improved property,
which is physically possible, appropriately supported, financially
feasible, and results in the highest value." Appraisal Institute,
The Appraisal of Real Estate (11th ed. 1996).
Land use designations such as zoning, community plan, and
State Land Use Commission
("LUC")
designations
are major
considerations in determining the highest and best legal use of
land. 4
Land zoned Agricultural District or dedicated 5 for
2The term "net taxable" is a reference to the fact that some
property, or portions of property, may be wholly or partially exempt
from taxation.
3

MCC §3.48.305(A).

4

MCC §3.48.305(B) states:

In assigning land to one of the general classes, the
director of finance shall give major consideration to the
districting established by the land use commission pursuant
to chapter 205 of the Hawaii Revised Statutes, the
districting established by the county in its general plan
and zoning ordinance, use classifications established in
the general plan of the State, and such other factors which
influence highest and best use, except that a parcel which
is used exclusively as the owner1s principal residence and
has been granted a home exemption in accordance with
sections 3.48.410 and 3.48.475 of this chapter shall be
classified as "homeowner" without regard to the highest and
best use.
5 See
MCC §3.48.350, pertaining to dedication of land for
agricultural use and the assessment of dedicated land at its value in
such agricultural use.

,

.
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agricultural use will be classified Agricultural for real property
tax classification purposes, except that that portion of an
agricultural parcel which is used exclusively as the owner's
principal residence and has been granted a horne exemption in
accordance with Sections 3.48.410 and 3.48.475, MauiCounty Code,
will be classified "Homeowner" without regard to highest and best
use.
(2)

Assessment (i.e., valuation) of Agricultural lands.

The assessment (i. e., valuation) of land classified
Agricultural for real property tax purposes depends upon whether
the land is actually used for agricultural purposes.
(a)

Assessment of Agricultural land actually used for
agriculture.

Land classified Agricultural for real property tax
purposes and recognized by the Finance Department as actually being
used for agriculture is assessed (i.e., valued) based on certain
specified factors.
In particular, Section 3.48.320, Maui County
Code, states:
In determining the value of lands which are classified
and used for agriculture, whether such lands are
dedicated pursuant
to
section
3.48.350
or
not,
consideration shall be given to rent, productivity,
nature of actual agricultural use, the advantage or
disadvantage of factors such as location, accessibility,
transportation facilities,
size,
shape,
topography,
quality of soil, water privileges, availability of water
and its cost, easements and appurtenances, and to the
opinions of person [sic] who may be considered to have
special knowledge of land values.
This method of assessing Agricultural land that is
actually used for agricultural purposes is different from the
method generally used for the assessment of re.al property.
This
difference in treatment is provided for under Section 3.48.290,
Maui County Code, which states:
The director of finance shall cause the fair market value
of all taxable real property to· be determined and
annually assessed by the market data and cost approaches
to value using appropriate systematic methods suitable
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for mass valuation of properties for taxation purposes,
so selected and applied to obtain, as far as possible,
uniform and equalized assessments throughout the countYi
provided, that the value of land classified and used for
agriculture, whether such lands are dedicated pursuant to
section 3.48.350 or not, shall, for real property tax
purposes, be the value of such land for agricultural use
without regard to any value that such land might have for
other purposes or uses, or to neighboring land uses, and
determined as provided in section 3.48.320 ....
(Emphasis added.)
The Real Property Tax Division, Department of Finance,
has informed us that, pursuant to Sections 3.48:290 and 3.48.320,
Maui County Code, the Division has used for many years a table of
agricultural land productivity codes and agricultural assessment
rates to determine the valuation of Agricultural lands that are in
actual agricultural use. A copy of this table is attached hereto
as Exhibit IIAII, and is entitled IIMaui County (Mauii Molokai and
Lanai) Computer Assisted Land Pricing, Ag Use Table".
As Exhibit nAil indicates, the valuation of Agricultural
lands in actual agricultural use depends, in part, upon the
particular type of agricultural use made of the property and its
soil productivity.
In general, use of the Agricultural Use
assessment rates set forth in Exhibit IIAII results in valuations
that are substantially lower than would be the case if the land
were assessed under considerations of highest and best use.
For
example, a thousand acres of Agricultural class IICII-rated land in
actual pasture use (assuming no dwellings) would have a total
assessed valuation of $42,000 (1,000 acres X $42 per acre) and,
under current tax rates, would be subject to a total tax of $207.06
($42,000 X $4.93 per $1,000 of net taxable assessed valuation).6

6In the example given, the assessed valuation, and the amount of
taxes due, would be even lower if portions of the 1,000 acres were
deemed unsuitable or unusable for agricultural use or if the landowner
dedicated the land to agricultural use by filing a petition with the
director of finance as provided under Section 3.48.350, Maui County
Code.
Assuming such land was dedicated for 20 years, the assessed
valuation of the hypothetical IICII -rated thousand acres would be
reduced by one-half, reSUlting in an assessed valuation of $21,000.
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(b)

Assessment of
agriculture.

Agricultural

land

not

used

for

Land classified for real property tax purposes as
Agricultural but which is not actually used for agricultural
purposes is assessed at its highest and best use. The highest and
best use valuation "is determined through analysis of comparable
sales of like property in the assessment neighborhood. In general,
assessments based upon highest and best use are much higher than
assessments based upon the Agricultural Use rates set forth in
Exhibit "A".
(c)

Assessment of Agricultural land that is used in
part as a site for a farm dwelling or other
purposes and in part for agricultural purposes.

Land classified as Agricultural for real property tax
purposes may be used in part as a farm dwelling or other use and in
part for agricultural purposes. When such is the case, the Real
Property Tax Division apportions the property (for real property
tax assessment purposes) based upon actual use and assesses each
portion according -to such use.
Such an apportionment may be
occasioned by an irispection of the property and a factual
determination as to the characteristics of the property and the
uses to which it is being put.
Apportionment may result in
different portions of the property being assessed using different
methods.
For example," consider a 2-acre parcel in the Agricultural
District which, upon inspection by the real property tax assessors,
is found to contain a house on a 1/4-acre of the parcel and a farm
on the remaining 1 3/4 acres.
The 1/4-acre portion used for
residential purposes would be assessed based upon a sales analysis
of like properties in the assessment neighborhood. The 1 3/4-acre
portion used for farming would be assessed using the appropriate
Agricultural Use rate set forth in the table attached as Exhibit
"A".
Attached to this memorandum as Exhibit "B" is a set of
six drawings illustrating how property zoned Agricultural may be
assessed under different scenarios of use.
As the drawings
indicate, the assessment of Agricultural property can vary widely
depending upon such factors as whether there is any actual farming,
the type and extent of such farming, whether there is a farm
dwelling, and the existence of topographic or other features that
render the land or a portion thereof unsuitable for any

~
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agricultural use. 7
B.

Comments
on
proposal
classifications.

to

establish

two

Agricultural

In response to your request for advice, set forth below
are comments on the proposal to create two new real property tax
classifications, "Ag 1" and "Ag 2", with distinct real property tax
rates.
(1) Inasmuch as the Real Property Tax Division. for purposes
of real property assessment and pursuant to current ordinances.
already distinguishes between land in actual agricultural use and
land not in such use.
the establishment _of the proposed
agricultural classes may be unnecessary.
As discussed above, current real property tax ordinanceso
already take into account for real property assessment purposes
whether land is actually used for agriculture.
Although the
Agricultural classification rate may apply to an entire parcel, the
actual use of the parcel determines the assessed valuation of the
parcel and, as a consequence, the total amount of real property
taxes due on the parcel as a whole.
Therefore, it would appear
that current law already achieves one of the intended goals of the
proposal to create new "Ag 1" and "Ag 2" real property tax classes.
(2) Establishment of the "Ag 1" and "Ag 2" classes would be ,a
deoarture from the general (though not exclusive) practice of
classifying property based on highest and best use.
As discussed, real property is generally classified based
on its highest and best use.
The establishment of two real
property tax classifications for Agricultural land, one for passive
use and one for active use, would mean that the classification (as

7

MCC §3.48.330 states:

Where lands located within agricultural districts are put
to agricultural uses, that portion of such lands not usable
or suitable for any agricultural use, whether dedicated
pursuant to section 3.48.350 or not, the tax upon such
unusable or unsuitable land shall be deferred and shall be
payable upon conversion as provided under sections 3.48.290
through 3.48.340.

.'
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well as assessment, as discussed above) of agricultural land would
be based upon actual use rather than on highest and best use. s
There are a number of technical issues and questions associated
with such a scheme of classification and the proposal to establish
"Ag I" and "Ag 2" classification_s.
We summarize some of those
issues and questions as follows:
•
•
•

•

What standards or criteria would be used to determine
whether land is in "active" or "passive" agricultural
use?
What types of agricultural use would qualify for the Ag
2 rate? What quantity and quality of agricultural use
would be sufficient to qualify for the Ag 2 rate?
Would frequency or duration of agricultural use be a
factor in determining whether land was in "active II or
"passive" agricultural use?
If so, what level of
frequency or duration would be considered in classifying
property?
Current ordinances provide for a lower assessment if land
is actually used for agriculture.
Under the proposal,
would II Ag 2 II land (i. e., land in actual agricultural use)
continue to be assessed using the Agriculture Use rates
set forth i"n Exhibit "A"?

(3) Classification of land as "Ag 2" for real property tax
purposes would not necessarily mean that such land would remain in
actual agricultural use.
For purposes of clarification,
we note that the
classification of land as IIAg 211 or "active Agricultural use",
would not, by itself, require the landowner to continue the
property in active Agricultural use.
Classification would be
subject to the property's actual use and,
therefore,
the
classification of the property could change from year to year.
Long-term agricultural use of Agricultural property could
be promoted by encouraging the dedication of Agricultural land to
specific agricultural useS>; pursuant to Section 3.48.350
Maui
County Code. Under Section 3.48.350, Agricultural landowners may
I

sCondominium units are also classified for real property tax
purposes according to actual use, as are "homeowner ll properties.
A
homeowner property is one used exclusively as the owner's principal
residence and which has been granted a home exemption in accordance
with sections 3.48.410 and 3.48.475,
Maui County Code.
MCC
§3.48.305(B), (C).
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dedicate their lands for specific agricultural uses for a period of
ten or twenty years upon written petition filed with, and approved
by, the Real Property Tax Division. Such dedications are recorded
wi th the Bureau of Conveyances or Land Court of the State of
Hawaii, as the case may be, and entitle Agricultural landowners to
reduced real property assessments during the period of dedication. 9
(4) The Council may consider other measures relating to the
assessment and taxation of Agricultural lands.
Set forth below is a brief discussion of other proposals
that may be considered when reviewing legislation concerning the
assessment and taxation of Agricultural lands.
(a) Increasing the tax rate for the existing Agricultural
classification.
The recommendations of the Real Property Tax Task Force
appear to be concerned, among other things, with parity of
treatment
of Agricultural
lands
(in particular,
so-called
IIGentlemen Estates ll used primarily or exclusively for residential
or transient vacation rental purposes) and other lands classified
Improved Residential, . Apartment, and Hotel & Resort. 10 If parity
or uniformity of tax rates is an objective, then one option would
be to increase the tax rate on Agricultural lands from the current
$4.93 per thousand dollars of net taxable assessed valuation to a
rate comparable to that of, for example, Improved Residential
($5.86) .
The effect of such a tax rate increase on landowners
would differ greatly depending upon their use of the land. Those
actually engaged in farming would experience relatively modest
increases in overall real property taxes due to the fact that the
assessed valuation of their property is based on the favorable
Agriculture Use rates set forth in Exhibit IIA II , and not highest and
best use.
Because the assessed valuation of land in actual
90ne of the technical issues associated with the establishment
of IIAg 111 and IIAg 211 classifications is the classification of parcels
of land, or portions thereof, which have already been dedicated to
agricultural use under Section 3.48.350, Maui County Code.
Since
agricultural dedications commit the subject properties to agricultural
uses, such properties would presumably be classified as IIAg 211.
10

2001) .

See Real Property Tax Task Force Recommendation

(December 3,

"
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agricultural use is comparatively low, an increase in tax rates
would not have as large an impact upon such landowners as those not
engaged in farming. ll
Homeowners (i. e., those owning and occupying a dwelling,~
as a principal home and who have been granted a home exemption)
would not, wi th regard to the Homeowner portion of the property, be .'
affected ~ an increase in the Agricultural tax rate. The tax rate .~
on the~1iomeowner-portiorr'pf the parcel would be the Homeowner rate, (
curren~,-ITfrt;----t::he- Agricultural rate. 12
-Those most affected by an increase in the Agricultural
rate (in terms of total tax liability) would likely be those
landowners whose dwellings are not the subj ect of a homeowner
exemption. Properties without a homeowner exemption are typically
those which are not owned and occupied as a principal home (e.g.,
the home is a second or vacation ho~e) or are used to generate
income (e. g., the home is rented on a long-term basis or on a
short-term or vacation rental basis).
As discussed above, the
portion of an Agricultural parcel used for a dwelling is assessed
at highest and best use, not at the Agricultural Use rate, and,
therefore, typically -has a much higher assessed valuation than
those portions, if any, of the parcel in agricultural use.
Agricultural landowners who do not have a homeowners exemption are
taxed at the Agricultural tax rate, not at the lower Homeowners
rate.
Consequently, any increase in the Agricultural rate would
have a greater mathematical effect upon, for example, those who
rent out their dwellings than upon those who have a homeowners
exemption and/or who actually farm their properties.
(2) Codifying the Agricultural Use rates that are used in
determining the assessed valuation of Agricultural lands.
As discussed above, the Real Property Tax Division has
for many years used the Agricultural Use rates set forth in Exhibit
"A" when determining the assessed valuation of Agricultural lands

llFor example,
assuming an increase in the Agricultural
classification tax rate to $5.86, the real property tax on a 50-acre
parcel of class A-rated land in actual diversified agricultural use
would go from $123.25 (50 acres X $500 per acre X .00493) to $146.50
(50 acres X $500 per acre X .00586).
12The portion of the property not in the Homeowner classification
would, of course, be taxed at the Agricultural rate.
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in actual agricultural use.
It is our understanding that Exhibit
"A" is a document that was originally developed some years ago as
a
result
of
agricultural
land productivity
studies.
The
Agricultural Use rates have never been the subject of legislation
and could be made the subject of an ordinance adopting or modifying
the Agricultural Us~ categories and assessment rates.
(3) Agricultural lands with farm dwellings: Legislation
specifying the minimum area that will be assessed at highest and
best use.
As discussed above, Agricultural property may be used in
part for a farm dwelling or other use and in part for agricultural
purposes.
When such is the case, the Real Property Tax Division
apportions the property (for real property tax as.sessment purposes)
based upon actual use and assesses each portion according to such
use.
Portions in residential (i. e., non-agricultural) use are
assessed at highest and best use.
We are informed by the Real Property Tax Division that
making such an apportionment can be a difficult task in certain
cases, inasmuch as landowners, in an effort to minimize their
overall tax liability; will sometimes assert that the portion of
the property that is devoted to residential use is relatively
small.
The Division typically apportions a minimum area of 1/4
acre to such residential uses, although a smaller or larger area
may be apportioned depending upon facts ascertained through
inspection of the property. The minimum area that is apportioned
to such residential uses for purposes of real property tax
assessment has never been the subject of legislation and could be
the subject of an ordinance codifying a particular minimum area.
2.
Would the County be able to impose a penalty on the landowner
for providing inaccurate or false information regarding the use of
the land?
Yes. Section 3.48;io72, Maui County Code, states:
"Any
person falsifying or misrepresenting any information in meeting the
requirements of this chapter shall be deemed guilty of a
misdemeanor. "
Moreover, Section 3.48.085, Maui County Code,
states:
"Any person convicted of any misdemeanor under this
chapter for which no punishment is otherwise prescribed, shall be
fined not more than one thousand dollars, or (if a natural person)
imprisoned for not more than one year, or both. No fine shall be
suspended."

.'
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If you have any further questions please do not hesitate
to contact me.
APPROVAL FOR

Co.L."'-'.~·=

County
S:\ALL\TFV\BF RPT CLASS.wpd

cc:

Danilo Agsalog, Budget Director
Wayne Fujita, Deputy Director of Finance
Lance Okamura, Real Property Tax Administrator
Keith Regan, Director of Finance
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DIVERSIFIED GO
DIVERSIFIED AV
DIVERSIFIED FR
DIVERSIFIED PR
DIVERSIFIED A 20 YR OED
DIVERSIFIED B 20 YR OED
DIVERSI·FIED C 20 YR OED
DIVERSIFIED 0 20 YR OED
DIVERSIFIED A 10 YR OED
DIVERSIFIED B 10 YR OED
DIVERSIFIED C 10 YR bED
DIVERSIFIED 0 10 YR OED
PINEAPPLE
PINEAPPLE
PINEAPPLE
PINEAPPLE
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PINEAPPLE A
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PINEAPPLE B
20 YR. DEDIC.
PINEAPPLE C
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SUGARCANE PIO MILL 20YR OED
SUGARCANE WAILUKU SUGAR
SUGARCANE WAI SUGAR 20YR bED
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PASTURE
PASTURE
PASTURE
PASTURE A 20 YR OED
PASTURE B 20 YR OED
PASTURE C 20 YR OED
PASTURE 0 20 YR OED
PASTURE E 20 YR OED
PASTURE A 10 YR OED
PASTURE B 10 YR OED
PASTURE C 10 YR OED
PASTURE 0 10 YR OED
PASTURE E 10 YR OED
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.E: To see how actual use and dedicatio_ ~y affect tha, assessed land value, we w
hypothetical parcel which is 5.70 acres. HBU rate: $80,000/AC ; Ag Use rate: $335/AC
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Zoned: Agricultural
Use:
Vacant
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Zoned: Agricultural
Use:
Residential
Not used for Ag
Assmt: All HBU
Assmt: All HBU
5.70 x $80,000= $456,000 5.70 x $80,000= $456,000
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