ALAH M. ARAKAWA

BRIAN T. MOTO

Mayor

Corporation Counsel

DEPARTMENT OF THE CORPORATION COUNSEL
COUNTY OF MAUl
200 SOUTH IUGH STREET
WAD...UKU. MAUl, HAWAll 96793

TELEPHONE: (808) 270-7740

July 28, 2003
MEMO TO:

Honorable Danny A. Mateo Chair
Water Resources Committee
Maui County Council

FRO M:

Ed Kushi Jr.
Deputy Corporation

SUBJECT:

Board of Water Supply Rules; WR-1

l

l

.'~~
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We respond below to your
of February 21, 2003, as
supplemented by your July 1, 2003 correspondence. For purposes of
our response please disregard our "Interim" response dated June
24, 2003.
l

1.

Identify the Rules that conflict with the recent Charter
amendments pertaining to the Department and the Board of Water
Supply (February 21, 2003 inquiry).

The approved 2002 Charter amendment No. 9A specifically
deleted and/or diminished the Board of Water Supply's ("Board")
power, authority and supervisory control over the Department of
Water Supply ("Department")
as well as over the Department's
and its staff. The amendment had the effect of " ... making
the Department a regular County agency subj ect to the Mayor's
executive management and the Council's legislative oversight. The
Council's proposal would recast the Board of Water Supply as an
a.dvisory body ... "
Page
27
2001-2002
Maui
County Charter
Commission, Revised Final Report. We have previously opined that
n . , • administrative rules validly adopted have the force and effect
of law and continue to have
until repealed or superseded by
other law" and that " ... to the extent that the Board's existing
rules are not inconsistent with, or contrary tOI Chapter 11 of the
Charter, as amended, such rules remain effective. Conversely, to
the extent that any of the Board's rules are inconsistent with, or
contrary to, Chapter 11, as amended, such rules have been
superseded by the Charter amendments and are no longer effective."
Section 3, page 6; Memo dated December 4, 2002 from Brian T. Moto,
First Deputy Corporation Counsel, to Dain P. Kane, Acting Council
Chair (copy attached) .
I

I
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Attached

hereto

as Exhibit
"A" is a listing of the
rules which,
from our review,
may be
inconsistent, either in whole or in part, with the current role of
the Board as it relates to the Department and the Department's
operations. Given the number and variety of the Board's rules, it
is not possible to discuss in detail the attributes of each ... rule
without greatly expanding the scope of this memorandum.
For the
sake of brevity, rules listed in Exhibit "A" are those rules which
appear most problematic in light of the recent Charter amendment.
Except as may be otherwise specifically noted on Exhibit "A", the
rules listed on Exhibit "A" are inconsistent, in part or in whole,
wi th the Charter in that they require, or provide for, board
management, control or operation of the water works of the County.
Such authority was repealed by the adoption of Charter amendment
No. 9A and, therefore, said rules are contrary to the revised role
of the board as "advisor" to the director of the Department of
Water Supply, the mayor and the council in matters concerning the
County's water system. 1
Board's/Department~s

Further, with the adoption of Charter amendment No. 9A, the
Board no longer possesses the authority to adopt annual operating
and capital budgets or rules establishing and adjusting rates and
charges.
Accordingly, the Board's rules relating to rates and
charges, and exclusions and exemptions therefrom, concern matters
that may be addressed by Council legislation and the annual County
budgetary process as set forth in Article 9 of the Charter.
We
note that Ordinance 3129 (2003)
the "Fiscal Year 2004 Budget"
incorporates the operating and capi tal program budgets for the
department of water supply and, pursuant to Charter Section 9-7(3),
sets forth
Appendix B all of the Department's rates, fees and
other
In view of the foregoing, we have listed rules
relating to rates, fees and charges on the attached Exhibit "A" as
rules which, if not explicitly proscribed by the Charter, are now
inconsistent
with
the
principle
of
Council
legislative
determination of all rates, fees, and other charges.
I

I

Please be advised that until the issue as to what "agency"
canl should be authorized to make, amend and repeal the subj ect
rules, as discussed below, is resolved, we believe that drafting
and submitting an updated version of the rules with a uniform
numbering system would further confuse and muddle the situation.

§8 11.3, Revised
amended (" Charter") .

Charter of

the

County of

Maui

(1983),

as
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2.

Does Section 54-33, Hawaii Revised Statutes, apply to the
rule-making authority of the Board of Water Supply? If not,
then please provide an explanation
(February 21,
2003
inquiry) .

Section 54-33, Hawaii Revised Statutes, authorizes a board of
water supply to make, alter, amend and repeal rules and regulations
relating to the management, control, operation, preservation, and
protection of the water works of the County. We opine that, as a
consequence of Charter amendment No. 9A, Section 54-33, Hawaii
Revised Statutes, does not apply to the Maui County Board of Water
Supply.
This specific question was addressed and litigated in the case
of HGEA v. County of Maui, 59 Haw. 65, 576 P.2d 1029 (1978),
wherein pursuant to a 1976 Charter amendment, the Board of Water
Supply's semi-autonomous powers were deleted.
In relevant part,
our Hawaii Supreme Court stated:
Section
8-11.3
provides
for
the
composition and
membership of the board of water supply and the powers of
such-board, all of which substantially differ from those
provided by HRS chapter 54.

It is our opinion that a county charter commission is
empowered to study the waterworks of a county as a
department of the county government.

All of the challenged provisions of the revised
charter relative to the departments of water supply, ...
are found valid and enforceable.
We hold that these
provisions relate directly to the organization and
government of the County of Maui and, under HRS §50-10,
they supersede all laws of the State on the same subject
in conflict therewith.
3.

Does Section 13-2(15) of the Maui County Charter apply to the
rule-making authority of the Board of Water Supply? If not,
then please provide an explanation
(February 21,
2003
inquiry) .
Does the repeal of previous Charter Section 811.4(3) have any effect on the Board's ability to adopt
procedural rules under Charter Section 13-2(15) (July I, 2003
inquiry)?

Section 13-2(15) of the Charter states:
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15. Each board and commission shall have the power
to establish its own rules of procedures necessary
the conduct of
s business, except as otherwise provided
in this charter.
Section 91-2(a), Hawaii Revised Statutes, states in part:
§91-2.
Public information.
(a)
In addition to
other rulemaking requirements imposed by law, each agency
shall:
(1 )
Adopt as a rule a description of the methods
whereby the publ
may obtain information or
make submittals or requests.
(2)
Adopt rules of practice, setting forth the
nature and requirements of all formal and
informal procedures available, and including a
description of all forms and instructions used
by the agency.

As previously noted and discussed, Charter amendment No. 9A
repealed the Board's power and authority to adopt rules relating to
the management, control, operation, preservation and protection of
the County water works and the establishment and adjustment of
rates and charges for furnishing water. The repeal of the Board's
rulemaking authority with regard to management of the water works
and establishment
of
rates
did not,
however,
negate
the
requirement imposed by Section 91-2 , Hawaii Revised Statutes that
the agency adopt basic rules of practice and procedure 2 , nor did it
effect a repeal by impl
ion of Charter Section 13-2(15) as it
applies to the Board of Water Supply.
Therefore, the Board not
only continues to have the authority to establish its own rules of
procedure! such authority is necessary for the Board to be able to
comply with state law.
I

1

The foregoing conclusion does not, however, eliminate the need
to examine specific aspects of the Board's existing rules, both
substantive and procedural, to determine whether any particular
rule has been rendered invalid or obsolete as a consequence of the

2 HRS
Chapter 91 is the Hawaii Administrative Procedure Act
("HAPA").
Although there is no Hawaii case directly on point, we
bel
that HAPA is a statute of statewide concern and, therefore,
takes precedence over contrary County charter provisions. See, Kaiser
Hawaii Kai Development Co. v. City and County of Honolulu, 70 Haw.
480, 777 P.2d 244 (1989).
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adoption of Charter amendment 9A. 3
4.

Can the Council establish rule-making authority for the Board
of Water Supply by the adoption of an ordinance?
Please
provide an explanation (February 21, 2003 inquiry).

In the
due

and intent of Charter amendment No. 9A, and in
to its provisions, we opine no.

As discussed above, the 2002 Charter amendment specifically
repealed the Board's rulemaking power and authority as it relates
to management, control, operation, preservation and protection of
the County water works. Notwi thstanding Charter Section 8 -11 .4 (3) ,
which provides that the Board shall" [p]erform such other duties
and functions as shall be prescribed by law", we believe that an
attempt to legislate, by ordinance, a return or reinstatement of
Board power and authority to manage, operate or control the water
works of the County would be contrary to the advisory role
prescribed by the Charter for the Board.
'
5.

Explain why the Department of the Corporation Counsel feels it
is necessary for the Council to codify the existing Rules.
Are other options available to the Counc~l . (February 21, 2003
inquiry) ?
Why is it necessary or desirable to codify the
existing Rules in such a situation where such existing Rules
are not inconsistent with or contrary to the Charter
amendments (July I, 2003 inquiry)?

To clarify the position and advice of the Department of the
Corporation Counsel, we note that the Council may legislate on
substantive matters addressed by the existing rules, including
matters
relating
to
the
management,
control,
operation,
preservation and protection of the water works, as well as the
establishment and adjustment of rates and charges for furnishing
water.
As discussed above, the Council has in fact already begun
legislating on some of the substantive matters addressed by the
rules
particularly as they relate to rates, fees and other
charges.
Such legislation mayor may not take the form of
ordinances that are codified (i.e., compiled in the Maui County
Code in
same manner as other County ordinances regulating a
particular subject area) .
I

Regardless of the exact form such ordinances take, Council
legislation could help in restating and clarifying the substantive
and procedural law governing the County water works and( in the
3 For example,
§16 102 72(h), Rules of Practice and Procedure for
the Maui County Board of Water Supply, has been rendered obsolete in
that it references a Charter section (8-11.8) that has been repealed.
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eliminate the confusion and ambiguity associated with the
use of the existing rules after adoption of Charter amendment 9A.
1

Due to the absence of transitional provisions in the amended
Charter, there is no administrative "agency" currently
zed
to amend and/or repeal the
sting rules.
Section 91-1(2) HRS,
defines an "agency" for purposes of rulemaking as "a board,
commission, department, or officer authorized by law to make rules,
or to adjudicate contested cases, except those in the legislative
or judicial branches."
(Emphasis added.)
With the Charter
amendment, there currently exists no "authorization by law" that
empowers any administrative agency to deal with the current,
existing rules.
As part of any legislative effort, the Council could consider
empowering the director of the Department with rulemaking authority
pursuant to Charter Section 8 11.6(5).4
Clarify whether the Council already has the authority to enact
ordinances that would establish Department of Water Supply
policy, or whether it must grant itself rule-making authority
(July I, 2003 inquiry)?

6.

As the County's legislative body,
the Council has the
authori ty and power to enact ordinances "deemed necessary to
protect health/ life, and property, and to preserve the order and
security of the county and its inhabitants on any subject or matter
II
As of December 5, 2002, such legislative authority and power
extends to matters relating to the management, control, operation,
preservation and protection of the County water works and the
establishment and adjustment of rates and charges for furnishing
water.
For example, the Council could amend the Maui County Code
by adopting a new chapter or chapters relating to the management,
control, operation preservation or protection of the County water
works.
l

It is neither necessary nor appropriate under the Charter
the Council to "grant itself rule-making authority".
Charter
Section 4-1 states:

Sect ion 8-11.6. Powers, Duties and Functions.
the department of water supply shall:
4

5.

Perform such other
prescribed by law.

5HRS

§46 1.5(13}.

duties

and

The director of

functions

as

shall

be
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Section 4-1.
Actions of the Council.
Every
legislative act of the council shall be by ordinance,
unless otherwise provided for herein. Other acts of the
council may be by resolution.

Accordingly, should Council act on matters relating to the
County water works! it should do so by adoption of appropriate
ordinances or resolutions, not by rulemaking. The Charter does not
provide for rulemaking by the Council except with regard to rules
for its order of business. 6
7.

Clarify the scope of rule-making authority that the Council
can grant to an agency_
Can the scope of rule-making
authori ty include the delegation of the Council's policymaking authority? Can the grant of authority fill any or all
of the gaps created by the Rules that have been "superseded"
by the Charter amendments?
(July 1, 2003 ~nquiry).

The
foregoing
questions
raise
the
subject
of
the
"nondelegation doctrine" and the extent to which a legislative body
may permissibly delegate to agencies the power to make major policy
decisions in the form of rules. 7
Although a full discussion of
this doctrine and its application is beyond the scope of this
memorandum, we make the observations below regarding the doctrine.
A more complete analysis may be.rendered by our office should, if
ever! the Council consider specific proposals that would grant
rulemaking authority to the Department of Water Supply. We reserve
the right to supplement our advice at that time.
In brief, the nondelegation doctrine arose, in the federal
context, when the U.S. Supreme Court interpreted Article I of the
U.S. Constitution, which provides that 11 [aJII legislative powers
shall be vested in a Congress of the Uni ted States 11, both as a
grant of power to Congress and as a prohibition on congressional
delegation of legislative power to any other institution. 8 In the
long history of the nondelegation doctrine, the Supreme Court has
held delegations of power to agenc
unconstitutional in only two
6"The Council shall determine its own rules and
of business
and shall provide for keeping a public journal of its proceedings. II
Charter §3-5 (3) .
7 Por
a
led discussion of the nondelegation doctrine,
particularly as it has been interpreted and applied
federal
context, see
, Administrative Law Treatise §2.6 (4 th ed. 2002).

, Administrative Law Treatise §2.6 (4 th ed. 2002).
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cases, both decided in 1935. 9 In the great majority of cases in
which the nondelegation doctrine has been asserted, federal courts
have declined to apply the doctrine, and many federal agencies
currently exercise great discretionary power pursuant to broad
delegations
rulemaking authority by Congress.
The Hawaii Supreme Court has adopted the nondelegation
doctrine as part of its own body of constitutional law. 10 Like the
federal courts, when applying the doctrine the Hawaii Supreme Court
has upheld legislative delegation of rulemaking authority when it
is accompanied with a standard that guides the agency's exercise of
its rulemaking authority. This standard need not be particularly
detailed or stringent.
The Hawaii Supreme Court upheld a state
statute granting a state commission broad discretionary power in
the area of rate regulation when the statute directed that the
rates set be "j ust and reasonable". 11
We are not aware of any
Hawaii case addressing the application of the nondelegation
doctrine in the context of the delegation of rul,emaking authority
by a council to a county agency; however, it appears that the same
line of reasoning would be £ollowed. If such were the case, it is
unlikely that a court would impose any meaningful limitation on
Council's power to delegate its legislative power to an appropriate
institution.
In summary, we believe that the scope of rulemaking authority
that may be granted by Council to an agency like the Department of
Water Supply may be broad and may include delegation of
policymaking authority. 12

~~~~~~~~~~~~~~~I 293 U.S. 388
(1935);
Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935)

lOSee State v. Willburn, 49 Haw. 651, 426 P.2d 626

(1967).

lIn re Kauai Electric Division
Citizens Utilities Co., 60
Haw. 166, 590 P.2d 524 (1978) (holding
there was no impermissible
delegation of legislative power where the statute granting broad
discretionary power to set rates states that such rates shall be just
and reasonable).
One legal commentator refers to the "j ust and
reasonable" standard as a "traditional empt~ substantive standard".
Pierce, Administrative Law Treatise §2.6 (4 t ed. 2002).
It
is
arguable
that
Council
has
already,
in
other
circumstances,
delegated
broad
rulemaking
powers
to
County
departments.
See, for example, §16.26.3600, Maui County
,
pertaining to indigenous Hawaiian architecture and the authority of
the building official to "adopt rules to further the County policy on
indigenous Hawaiian architecture."
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cc:
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Alan M. Arakawa, Mayor
George Tengan, Director, Department of Water Supply

For the sake of brevity, this memorandum does not address a further
ated question, which is: Assuming the validity of the legislative
delegation of power and discretion to an administrative body, does the
power
to such agency concern a matter that, by virtue of
consti tutional provision or state law, is not subj ect to local
legislative control by any means?

JAMES B. TAKAYESU
CorporatIon Counsel

JAMES "KIMO" APANA
Mayor

DEPARTMENT OF THE CORPORATION COUNSEL
COUNTY OF MAUl

200 SOUTH HIGH STREET
WAILUKU, MAUl, HAWAI196793
TELEPHONE: (808) 270~7740 FAX (808) 270-7152

December 4, 2002

TO:

Dain P. Kane
Acting Council Chair

FROM:

Brian T. Moto
First Deputy Corporation

SUBJECT:

COMPLYiNG WJ:TH AND DfPLEMEN'l'iNG NEW CHARTER AMENDMENTS

counsel~~~

(PM 02-259)
The purpose of this memorandum is to respond to your
memorandum, dated November 8,
2002, requesting legal advice
regarding amendments to the Revised Charter of the County of Maui
(1983). These amendments were adopted by the voters of the County
at the general election of November 5, 2002.
We respond to the questions posed in the order in which they
were presented.

1.

Pursuant to Charter Section 14-2(3), will the approved
Charter amendments become effective on December 5, 2002
(30 days after they were approved at the general
election)?
I:s the 30-day period triggered by the
election date or the date upon which the election results
are certified?

At the general election of November 5, 2002, the voters (or
electors, as they are referred to in Chapter 50, Hawaii Revised
Statutes ("HRS")) voted upon nineteen 1 individual Charter amendment
proposals, of which two (proposals 7A and 9A) were alternative
proposals.
Of the nineteen Charter amendments proposals, three

lThe proposals were numbered 1, 2,
9A, 10, 11, 12, 13, 14, 15, 16, and 17.

3,

4,

5,

6,

7,

7A,

8,

9,
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3

proposals 2 were proposed by the Council through resolutions adopted
pursuant to Charter' Section 14-1 (1) .4
The remaining Charter
amendment proposals were proposed pursuant to the deliberations of
the 2001-2002 Charter Commission and the procedures prescribed by
HRS Chapter 50 and were set forth in the Charter Cornrnission s
Revised Final Report.
I

Based upon the votes cast at the general election, sixteen of
the Charter amendment proposals were adopted. s
Charter Section 14-2(3) states, in pertinent part, as follows:
3.
Should the majority of the voters thereon
approve the proposed amendments to this charter, the
amendments shall become effective at the time fixed in
the amendment, or if no time is fixed therein, thirty
(30) days after its adoption by the voters of the county.
Council Resolution Nos. 02-99, 02-100, and 02-101, pertaining
to Charter amendment· proposals 15
16
and 17 , respectively,
included identical effective date provisions. In particular, each
of the Resolutions included a provision that stated as follows:
I

I

That, upon approval by the majority of the voters in
favor of amending the Revised Charter of the County of
Maui (1983), as amended, as indicated by the number of
votes cast and upon offici-al certification of such
resul t, the amendments proposed herein shall take effect.
Therefore, pursuant to Charter Section 14-2(3) and Resolution
Nos. 02-99, 02-100, and 02-101, Charter amendments 15, 16, and 17
2

Charter amendment proposals 15, 16, and 17.

3Resolution
No.
02-99
(Charter
amendment
relating
to
nomination and confirmation of individuals appointed to fill
vacancies on boards and commissions); Resolution No.
02-100
(Charter amendment relating to restrictions on Council and Council
members) ; Resolution No. 02 -101 ( Charter amendment relating to
initiative) .
4 Sect ion 14-1 states,
in pertinent part: "Amendments to this
charter may be ini tiated only in the following manner: 1. By
resolution of the council adopted after two readings on separate
days and passed by a vote of six or more members of the council."

SCharter amendment proposals 1, 3, 4, 5, 6, 7, 8, 9A, 10, 11,
12, 13, 14, 15, 16, and 17.
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will take effect upon certification of the results of the general
election.
Pursuant to HRS Section 11-155, the county clerk is
required to compile and certify election results after the
expiration of the time for bringing an election contest. Under HRS
Section 11-174.5, a complaint contesting the results of a general
election must be filed no later than 4:30 p.m. on the twentieth day
following the general election.
Roy Hiraga, County Clerk, has
informed us that no complaints were filed by the filing deadline,
and all race results have been certified by the State Office of
Elections.
He has further infor.med us that he will be certifying
the Charter amendments shortly, as soon as he is able to publish
the certification in The Maui News.
The Revised Final Report of the Charter Commission set forth
no effective date provisions regarding Charter amendment proposals
1, 3, 4, 5, 6, 7, 8, 9A, 10, 11, 12, 13, and 14. Therefore, in the
absence of any specified effective date, and pursuant to Charter
Section 14-2(3), Charter amendments 1, 3, 4, 5, 6, 7, 8, 9A, 10,
11, 12, 13, and 14 become effective "thirty (30) days after .. ,
[their] adoption by the voters of the county."
Further, because
Charter Section 14-2 (3) refers to the date of "adoption by the
voters H , which is that date on which the voters cast ballots, the
effective date should be determined by reference to the number of
days elapsing from the day of the general election, not the day of
certification of election.results.
Accordingly, we are of the opinion that Charter amendments 1,
3, 4, 5, 6, 7, 8, 9A, 10, 11, 12, 13, and 14 will become effective
on December 5, 2002, which is that date that is thirty days after
the general election.

2.

Revised Chapter 11 (of Article 8) states that the
Director of Water Supply shall be appointed or removed b.Y
the Mayor with the Council's approval. What is the legal
status of the existing Director's position?
Does the
position became automatically vacated upon the effective
date of the subject Charter amendlnent or may the Director
continue to hold the position until removed by the Mayor
with the Council's approval?

Pursuant to Charter amendment 9A, the Department of Water
Supply will, upon the effective date of the Charter amendment (see
foregoing discussion regarding December 5, 2002 effective date),
become a County agency subject to the Mator's executive management
and the Council's legislative oversight.
In summary, amendment 9A
62001-2002 Maui County Charter Commission Revised Final Report
27-28.

MEMO TO: Dain P. Kane
December 4, 2002
Page 4
recasts the Board of Water Supply as an advisory body, repeals
those portions of the Charter that authorize the Board of Water
Supply to appoint, evaluate, and remove the director of the
Department of Water Supply, and confers upon the Mayor the power to
appoint the Dir~ctor of 7the Department of Water Supply, with the
approval of the Council.
7 Arnong other changes,
amendment 9A amends Charter sections 811.3 and 8-11.4 as follows:

Section 8-11.3
Board of Water Supply. The board of water
supply shall consist of nine members who shall be appointed by the
mayor wi th the approval of the council. The [planning] director of
the department of planning and the director of the department of
public works and waste management shall be non-voting ex-officio
members of the board of water supply.
The board of water supply
shall act as advisor to the director of the department of water
supply. the mayor and the council in all matters concerning the
county's water system.
Section 8-11.4 Powers, Duties and Functions.
The board of
water supply shall:
1.
[Appoint,
evaluate and remove the director of the
department of water supply.] Review and submit to the mayor the
department of water supply's reauest for an annual appropriation
for operations and capital improvements.
[2. Have the authority to create and abolish positions.
3. Adopt rules and regulations which shall have the force and
effect of law relating to the management, control, operation,
preservation and protection of the water works of the county, as
well as the establishment and adjustment of rates and charges for
furnishing water; such rules and regulations shall be adopted as
provided under Section 8-11.8 below.]
~
Recommend the establishment and adjustment of rates and
charges for furnishing water; such rates and charges shall be
submitted to the mayor for review and approval. If approved by the
mayor, proposed rates and charges shall be submitted to the council
for enactment by ordinance.
[4. Adopt an annual operating and capital budget.
5. Have the authority to issue revenue bonds under the name
of the board of water supply.
6. Have the authority to acquire by eminent domain, purchase,
lease or otherwise, and to sell, lease, or otherwise convey real
property in the name of the board of water supply.
7 .]"L. Perform such other duties and functions as shall be
prescribed by law.
Section 8-11.5. Director and Deputy Director of Water Supply.
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Amendment 9A does not explicitly address the transition from
the current Board and 'Department of Water Supply to the reorganized
Board and Department of Water Supply.
Nevertheless, we believe
that, as of the effective date of Charter amendment 9A, December 5,
2002, the term of office of the current Director terminates by
operation of law, inasmuch as Charter amendment 9A effects a
comprehensive reorganization of the Board and Department of Water
Supply involving, among other changes, a change in the powers and
responsibilities of the _ Board and the Department as well as a
change in the manner of appointment of the Director. s
Charter Section 6-2(4) authorizes the Mayor to appoint, on a
temporary basis, an administrative head of any department, provided
that such department is one where the administrative head is
appointed by the Mayor. Therefore, pursuant to Charter amendment
9A and Charter Section 6-2 (4), the current Mayor, James "Kimo"
Apana, may, on or after December 5, 2002, the effective date of
Charter amendment 9A, appoint an acting 9 Director of- the Department
The director of the department of water supply shall be appointed
[and evaluated] by the [board of water supply] mayor with the
approval of the council, and may be removed by the [board of water
supply] mayor with the approval of the council.
The director-2f
the department of water supply shall have a minimum of [three] five
years of experience in [an administrative] a management capacity,
either in public service or private business, or both. The deputy
director of the department of water supply shall be appointed by
the mayor and may be removed by the mayor. The director or [his]
deputy of the department of water supply shall be a registered
engineer.
Corp. § 12.113 (3 rd ed.) (stating that, in
some cases, reorganization will work a change in official terms).
See also McQuillin Mun. Corp. § 12.118 (3 rd ed.) (stating that a
charter office may be abolished by amendment of the charter, even
though the effect may be to curtail an incumbent's unexpired term) .
Further,
although Charter §
6-2(3)
provides that the
administrative head of a department may hold over for a period not
exceeding sixty days, we interpret Charter § 6-2(3) as referencing
an administrative head who was appointed by the Mayor. Because the
incumbent Director of the Department of Water Supply was appointed
by the Board of Water Supply and not the Mayor, we do not believe
Charter § 6-2(3) to be applicable in this case.
8S ee McQuillin Mun.

9The Director,
if appointed, is referenced as serving in an
"acting" capacity because, under the Charter as amended, such an
appointment will be subject to Council approval, and, given the
Council's schedule of meetings for the remainder of the calendar
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of Water Supply.
Pursuant to Charter Section 6-2(3), the term of
office of any administrative head of a department who is appointed
by the Mayor ends with the term of office of the Mayor. Therefore,
the term of office of the acting Director would end on January 2,
2003, concurrent with the end of the current Mayor's term of
office. 10 The current Mayor may also, on or after December 5, 2002
and pursuant to Charter amendment 9A, appoint a Deputy Director for
11
a term ending on January 2, 2003.
I

The. individuals appointed by Mayor Elect Alan Arakawa to serve
as Director and Deputy Director of the Department of Water Supply
will assume office on January 2, 2003.
3.

Revised Chapter 11 also eliminates all references to the
Board of water Supply's rule-making authority. What is
the legal status of the Board'. existing rules? That is,
were they impliedly repealed by the Charter amendment, or
are they still in effect? Hay the Council by ordinance
repeal the existing rules?

In surmnary , administrative rules validly adopted have the
force and effect of law and continue to have effect until repealed
or superseded by other law. 12 As discussed above, Charter amendment
9A makes extensive changes to the structure and respective powers
and responsibilities of the Board and Department of Water Supply.
Among other revisions,
Charter amendment 9A repealed those
provisions relating to the Board's rule-making authority, but did
not explicitly address the status of the Board's existing rules.

We believe that, to the extent that the Board~s existing rules
are not inconsistent with, or contrary to, Chapter 11 of the
Charter, as amended, such rules remain effective. Conversely, to
the extent that any of the Board's rules are inconsistent with, or
contrary to, Chapter 11, as amended,
such rules have been
year, it is unlikely that Council confirmation of the appointment
would or could be achieved before the end of the current Mayor's
term of office.
lOCharter § 7-2 provides that the Mayor's term of office begins
at twelve o'clock meridian on the second day of January following
the Mayor's election.
llPursuant to Charter § 8-11.5, as amended, the appointment of
a Deputy Director'would not be subject to Council approval.
12 See

HRS Chapter 91.

MEMO TO: Dain P. Kane
December 4, 2002
Page 7
superseded by the Charter amendments and are no longer effective.
Inasmuch as we have not been presented with, or had opportunity to
consider, each of the many substantive and procedural rules that
have been adopted by the Board of Water Supply to date, we reserve
opinion at this time as to the legal status of any particular rule.
In the meantime, we have been informed that Council staff has
prepared, and Acting Council Chair Dain Kane has submitted, a bill
for an ordinance that would clarify the status of the Board's rules
by expressly providing that such rules shall continue to have the
force and effect of law and that they may be amended or repealed by
ordinance. 13
4.

Revised Chapter B (or Article 8) uses many undefined
terms (including "land use ordinance") --and is silent on
many procedural issues (e.g., when deadline periods are
triggered and tolled).
May the Council by ordinance,
with the intention of implementing the subject Charter
amendment,
define
necessary
terms
and
establish
procedural standards?

Charter Section 2-2, pertaining to exercise of powers, states:
All powers of the county shall be carried into execution
as provided by this charter, or, if the charter makes no
provisions, as provided by ordinance or resolution of the
county council.
Therefore, pursuant to Charter Section 2-2, the Council may,
implement Charter amendments and define necessary
terms and establish procedures. Any implementing ordinances should
conform to, not conflict with, and not exceed the confines of the
Charter, as amended. 14

by ordinance,

13 Charter § 8-11.4(3),
as amended, provides that the Board of
Water Supply may perform IIsuch other duties and functions as shall
be prescribed by law. II

14

McQuillin Mun. Corp.

§

15.19 (3rd ed.)
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APPROVED FOR TRANSMITTAL:

S B. TAKAYESU
oration Counsel

BTM
cc:

Mayor James Kimo" Apana
Mayor Elect Alan M. Arakawa
~es B. Takayesu, Corporation Counsel
vEdward Kushi, Deputy Corporation Counsel
Peter Rice, Chair, Board of Water Supply
David Craddick, Director of Water Supply
George Tengan, Deputy Director of Water Supply
Roy Hiraga, County Clerk
Richelle Kawasaki, Legislative Attorney, Council Services
Carla Nakata, Legislative Attorney, Council Services
David Raatz, Legislative Attorney, Council Services
Grant Chun, Managing Director
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RULES AND REGULATIONS OF THE DEPARTMENT OF WATER SUPPLY (1/7/77)

Sec. 2-12

Modification Of Requirements

Sec. 2-16(b)

Authorizing Waiver of Subdivision Requirements

Sec. 3 7

Payment of Bills

Sec. 4-1

Declaration Of Drought

RULES OF PRACTICE AND PROCEDURE FOR THE MAUl COUNTY BOARD OF WATER
SUPPLY

§16-102-4

Construction

§16-102-18(d)

Voting

§16-102-42

Purpose

§16-102-67

Board action

§16-102-68

Issuance of decisions and orders

§16-102-7S

Standing to appeal

WATER METER ISSUANCE RULE FOR THE UPCOUNTRY WATER SYSTEM

§16-106-08

Waiver or modification

RULES FOR CHARGES FOR WATER SERVICE FOR THE BOARD OF WATER SUPPLY

§16-7-4

Water service rates

§16 7 5

Meter service charges

§16-7 6

Fire water service rates

§16-7-7

Temporary meter charges

RULES FOR WATER SYSTEM DEVELOPMENT FEES

§16 108 3

Water system development fee schedule

§16-108-S

Water service

§16 108 8(e)

Except

§16-108-9(b)

Applicant not ready for water

from the rule

EXHIBIT • A

H

IAO WATER MANAGEMENT RULE
Alert low groundwater condition

§16-9-4 (b),

(c)

§16-9-5 (b),

(c) (1)

§16-9-8(d)

'&

(f) (3)

Critical low groundwater condition

Surcharge
penal ties
for
groundwater conditions

alert

and

critical

§16-9-10(b) (5) Procedures for control of water use during alert or
critical low groundwater conditions
alert

or

ical

low

§16 9-11

Termination of caution,
groundwater conditions

§16-9-13

Relationship between designation of the lao Aquifer
for management and the lao Water Management Rule

