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Introduction.

!

You have asked this office to provide you with legal
advice
regarding
the Mayor's
veto
authority.
It
is
our
understanding that you do not have a specific set of circumstances
or plans you wish to act - upon, but that you want a clearer
understanding of what your potential veto power is as you review
Bill No. 13 (2003) relating to the Fiscal Year 2004 budget ("Budget
Ordinance ") .
Accompanying Bill No. 13 are other bills that were passed
concurrently by the Council:
Bill No. 14 (2003) is the capital
program for the fiscal year ending June 30, 2004 ("Capital Program
Ordinance"); Bill No. 15 (2003) is an ordinance authorizing the
issuance and sale of general obligation bonds ("Bond Ordinance");
Bill No. 16 (2003) is an ordinance reallocating certain bond
proceeds to finance specified projects ("Lapsed Bond Proceeds
Ordinance"); Bill No. 17 (2003) is an ordinance amending Chapter
18.24, Maui County Code, as it pertains to subdivision application
fees; Bill No. 18 (2003) is an ordinance repealing Chapter 3.60,
Maui County Code, pertaining to the Kualapuu Village Subdivision
Fund; Bill No. 19 (2003) is an ordinance amending Section 2.08.060,
Maui County Code, pertaining to salaries in the Office of Council
Services; and Bill No. 20 (2003) is an ordinance amending Title 3
of the Maui County Code by adopting a new chapter relating to the
Open Space, Natural Resources, Cultural Resources, and Scenic Views
Preservation Fund.
This Department received this request for legal advice on
June 4, 2003. Given the short time frame in which you have to act,
the Department is providing answers to your questions as succinctly
as possible. Accordingly, our analysis is abbreviated in length.
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Also, please note that this Department is providing a separate
legal opinion to.you on the issue of whether the Mayor may decline
to expend funds appropriated by the Council.
Inasmuch as our office has received from the Council
requests for legal advice on questions and issues relating to veto
procedures, we will be distributing copies of this memorandum to
all concerned.
1.
The Mayor received the Council-adopted budget from
the County Clerk on May 27. According to Section 4-3 (3), the Mayor
has 20 days to act on it.
Are those 20 calendar days?
If the
Mayor chooses to alter the budget in any manner, when does his
actions have 10 be before the County Clerk. I am counting 20 days
to fallon Juhe 15, a Sunday.
If that is correct is the deadline
June 13 or June 16?
As discussed above, the Council approved a package of
budget and budget-related bills.
Different veto provisions and
deadlines of the Revised Charter of the County of Maui (1983), as
amended ("Charter"), apply to the bills depending on the nature of
the particular bill under consideration for veto.
Pursuant to Section 4-3(3) of the Charter,l the Mayor has
twenty calendar 2 days within which he may return a bill passed by
Council pursuant to Sections 9-5 and 9-6 of the Charter. Sections
9-5 and 9-6 of the Charter are sections pertaining to the county
budget and capital program.
Therefore, the twenty-day deadline
applies to Bill Nos. 13 and 14 (i.e., the Budget Ordinance and

1\\3. Notwithstanding the provisions of Subsection 4-3.1, if the
mayor disapproves of any bill passed by the council pursuant to
Section 9-5 and 9-6, or any items or portions thereof, the mayor shall
return the bill and the statement to the county clerk within twenty
(20) days after receiving it.
If the mayor does not return it with
a disapproval within that time, it shall take effect as an ordinance
as if the mayor had signed it. The council may, within ten (10) days
after the bill has been so returned, reconsider the vote upon the bill
and override the mayor's veto as provided in Subsection 4-3.1.
Charter § 4-3(3).
If

2This Department has previously advised the Office of the Mayor
that the twenty days referred to in Charter § 4-3(3) are counted as
~alendar days.
See Corporation Counsel Opinion No. 94-4, attached
nereto as Exhibit "A."
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Capital Program Ordinance). More specifically, in accordance with
Section 4-3(3), and based upon a receipt date of May 27, 2003, the
Mayor has until Monday, June 16, 2003 to return BillN.os. 13 and 14
to the County Clerk. 3
Pursuant to Section-4-3(1) of the Charter,4 the Mayor has
ten working days after receipt of a bill (except those bills passed
by Council pursuant to Sections 9-5 and 9-6 of the Charter) to
return the bill to the County Clerk. Therefore, in accordance with
Section 4-3(1), and based upon a receipt date of May 27, 2003, the
Mayor has until Tuesday, June 10, 2003, to ret.urn Bill Nos. 15
through 20.
2. , This budget contains an item for a new Audit
Divisions within the County Council for an amount of $500,000. Is
it correct for the Mayor to assume, under Section 4-3(2), that he
will be able to strike that item completely or reduce it by any

3 In
general,
allowed, the day
designated period
6(a), Hawaii Rules

in
of
of
of

computing any period of time prescribed or
the act, event, or default after which the
time begins to run is not included.
See Rule
Civil Procedure.

4"1. Every bill which has passed the council shall be presented
to the mayor for the mayor's approval. If the mayor approves it, the
mayor shall sign it and the bill shall then become effective as an
ordinance as provided herein. If the mayor disapproves it, the mayor
shall specify the mayor's objections thereto in writing and return the
bill to the county clerk with the mayor's objections within ten (10)
days (excluding Saturdays, Sundays and legal holidays) after receiving
it.
If the mayor does not return it with a disapproval within that
time, it shall take effect as an ordinance as if the mayor had signed
it. The council may, after five (5) and within thirty (30) days after
the bill has been so returned, reconsider the vote upon the bill. If
the bill, upon reconsideration, is again passed by a two-thirds vote
of the entire membership of the council, the presiding officer shall
verify that fact on the bill and, when so verified, the bill shall
take effect as an ordinance as if it had been signed by the mayor.
If the bill fails to receive the two-thirds vote of the entire
membership of the council, it shall be deemed lost." Charter § 4-3 (1) .
SThe question posed refers to the appropriation as providing for
a new "Audit Division" within the Council; however, it would be more
':l.ccurate to refer to the appropriation as providing for a new "Audit
3ervices Program".
See Budget Ordinance, p. 2.
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amount up to $499,000?
Yes.

Section 4-3(2) of the Charter provides, in part:

If any bill is presented to the mayor appropriating
money, the mayor may veto any items or portions thereof
by striking out or reducing the same.
We note that this Department has previously advised the
Office of the Mayor that the Mayor's veto authority included the
authority to veto appropriations for the Office of Council
Services. See-Corporation Counsel Opinion No. 94-4, at p. 4.
Therefore, the Mayor may strike
appropriatio~ or reduce it by any amount.

the

entire

$500,000

3.
Is funding for Council functions somehow legally
different than other departments and not subject to the Mayor's
fiscal management?
In the absence of articulated facts relating to the
"functions 'I and "fiscal management" referenced, it is difficult to
answer the question posed with any specificity. We note generally
that the Charter establishes a clear separation of powers between
the executive and legislative branches of government in Maui
County. Section 3-6 of the Charter states: liThe council shall be
the legislative body of the county."
Section 6-1 of the Charter
states:
liThe executive power of the county shall be vested in and
exercised by the executive branch, which shall be headed by the
mayor, except as otherwise provided by this charter." Consistent
with this separation of powers, Section 9-10(3) of the Charter
states:
"The mayor or the council may initiate changes to their
respective operating budgets."
(Emphasis added.)
Further, Section 9-18 of the Charter provides that each
branch may execute its own contracts.
With regard to the
legislative branch, Section 9-18(3) provides as follows:
3. Notwithstanding any other provision in this charter,
all contracts involving the council, the office of
council services, and the office of the county clerk
shall be signed on behalf of the county by the chair of
the council only, subject to approval by the corporation
counsel as to form and legality, and certification by the
director of finance as provided herein.
Further advice on

this

subj ect may be

rendered upon
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requeot-and by submission of additional facts.
4.
This budaet contains numerous "provisions" that
limit how appropriations can be spent.
For instance, see item
6.a. (1) on the attached page from the council-adopted budget. Can
the Mayor remove the restriction "provided, that disbursement for
salaries and premium pay is limited to 23.0 equivalent personnel"?
Yes.

Section 4-3(2) of the Charter provides, in part:

If any bill is presented to the mayor appropriating
money, the mayor may veto any items or portions thereof
by striking out or reducing the same.
Such veto power
shall ex}end to conditions, limitations or restrictions
imposed· with respect to the disbursement of any
appropriation. 6
Therefore, pursuant to Section 4-3(2), the Mayor's veto
authority includes the authority to veto Provisos in the Budget
Ordinance inasmuch as the Budget Ordinance is a bill appropriating
money and the subject proviso is a condition, limitation, or
restriction upon the disbursement of an appropriation.
5.
I s there any other means ODen to the Mavor
resDond to the Council's approved budget not mentioned above?
so, please briefly describe them.

to
If

Since this is a broad question, it is difficult to answer
wi th any degree of specificity without knowing what particular
matters of concern the Mayor has with the bills.
However, to
provide the Mayor with general guidance as he reviews the bills,
the following is a list of possible courses of action:
With regard to Bill Nos. 15 through 20:
(1) The Mayor may sign the bills, in which case the
bills shall become effective as ordinances as provided therein.?

6 See also Corporation Counsel Opinion No.
94-4, at p. 4 ("The
Mayor may change the language of the budget ordinance by striking out
language which i.s a condition, restriction or limitation or by
reducing an appropriation.")

7 Charter

§

4-3(1).
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(2) The Mayor may do nothing with the bills, in which
case the bills will become effective as ordinances on June II, 2003
(i.e., on the eleventh day after receipt of the bills) as if the
Mayor had signed them. s
(3) The Mayor may veto one or more of the referenced
bills, attach a statement specifying the Mayor's objections to the
bills vetoed and return the vetoed bills and statement of
objections by June 10, 2003 to the County Clerk.
With regard to Bill Nos.
(Capital Program Ordinance) :

13

(Budget Ordinance)

and 14

(1)
The Mayor may sign the bills, in which case the
bills shall ~come effective as ordinances as provided therein. 9

(2) The Mayor may do nothing with the bills, in which
case they will become effective as ordinances on June 17, 2003
(i.e., on the twenty-first day after receipt of the bills) as if
the Mayor had signed them. 10
(3)
The Mayor may veto either or both bills in their
entirety, attach a statement specifying the Mayor's objections to
the bill or bills vetoed and return the vetoed bills and statement
of objections by June 16, 2003 to the County Clerk.11

(4)
The Mayor may veto items or portions thereof of Bill
No. 13 (Budget Ordinance), including conditions, limitations or
restrictions imposed with respect to the disbursement of any
appropriation, by striking out or reducing the same. 12 If the Mayor
exercises this line-item veto authority, he must: (a)
sign Bill
No. 13; 13 (b) attach to Bill No. 13 at the time of signing a

SCharter § 4-3(1).
9

Charter §§ 4-3 (1), 4-3(3).

l° Charter

§4-3(3).

llCharter §§ 4-3 (1), 4-3(3).
12 Charter § 4-3(2).
13The requirement of signing the budget bill when exercising the
line-item veto is implied in Charter § 4-3(2), which requires that,
\\[iJn the_case of such a [line-item] veto, the mayor shall append to
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statement of the items or portions thereof to which the Mayor
objects and the reasons therefor; and (c) return Bill No. 13 and
the attached statement to the county Clerk by June 16, 2003. 14
If you should have any further questions please do not
hesitate to contact me.

cc:

Dain P. Kane, Council Chair
G. Riki Hokama, Chair, Budget and Finance Committee
Roy Hira~a, County Clerk
Danilo Agsalog, Budget Director
Keith Regan, Finance Director

s: \ALL\BTM\MAYOR\Mayor Veto Opinion.wpd

the bill at the time of signing it a statement of the items or
portions thereof to which the mayor objects and the reasons
therefor ....
(Emphasis added.)
Signing of the bill in such
circumstances also serves the purpose of indicating that the mayor is
not vetoing the entire bill, but only portions thereof.
/I

14

Charter

§§ 4-3(2),

4-3(3).

GUV A. HAVWooD

LINDA CROCKET'f LiNGLE

lb@i"POlrm:iOfi COYI1lNI

MillY@!"

DEPARTMENT OF THE CORPOR.AnON COUNSEL
COUNTY OF MAUl
200 SOUTH HIGH STREET
WAILUKU, MAUl, HAWAII 9679~
TELEPHONE: (t008) 2<G-T140

May 2J, 1994

The Honorable Linda Crockett Lingle
Mayor
county of Maui
200 South High street
Wailuku g Maui, Hawaii 96793

Dear Mayor Lingle:
This is in response to your memo dated May 2, 1994,
wherein you ask five questions relating to the authority of the
Mayor to veto all or portions of the budget ordinance.
@'l.

If the Council returns the budget to me on
May 27, 1994, what is the last date that I
What is
may return a disapproved budget?
the· last date if I do a line item veto?@@

If the Mayor disapproves the budget ordinance D in
whole or vetoes an item or portion of the budget, the bill must
be returned to the county clerk on or before June 16, 1994 u
assuming the Council returns the budget on May 27, 19940
The
mayor must return the bill within twenty (20) days after
receiving it pursuant to Maui county Charter as follows:
3.

Notwithstanding the provisions of Subsection
if the mayor disapproves of any bill passed by
the council pursuant to Section 9~5 and 9~6f or any
items or portions thereof, the mayor shall return the
bill and the statement to the county clerk within
twenty (20) days after receiving ito
If the mayor
does not return it with a disapproval wi thin that
time, it shall take effect as an ordinance as if the
mayor had signed it. The council may, within ten (10)
days after the bill has been so returned, reconsider
the vote upon the bill and override the mayoris veto
as provided in Subsection 4-3 (1)
Maui county Charter
section 4=3.30
4~J(1) u

0

"
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The twenty (20) days are counted as calendar days.
Provisions for excluding saturdays, Sundays and holidays are not
included in Section 4-3.3.
Only Section 4-3.1 concerning
ordinances other than appropriation ordinances, .provides for
exclusion of Saturdays, Sundays and holidays.
Maui County
Charter Section 4-3.1.
"2.

f

If I line item veto certain appropriations
in the budget, am I required to make
recommendations for spending these amounts?
Example - If I reduce an appropriation by
$10,000, do I increase another -appropriation
by $10, OOO?
Basically, am I required to
return a balanced budget after making line
item changes?"

The Charter states that the Mayor may veto any items
or portions of an appropriations bill by "striking out or
reducing the same". Maui County Charter section 4-3.2.
The
Charter says nothing about redesignating those portions so
stricken in order to balance the budget.
Apparently this
problem was not considered by the Charter Commissions. All of
the language in the Charter regarding a mayoral veto is
negative, providing for reducing or striking, and that items, so
vetoed, "shall not take effect unless passed notwithstanding the
mayor's veto." The negative characterization of the power may
be seen in a reading of the Charter section as a whole:
2.
If any bill is presented to the mayor
appropriating money, he may veto any item or portions
thereof by striking out or reducing the same.
Such
veto power shall extend to conditions, limitations or
restrictions imposed with respect to the disbursement
of any appropriation. In the case of such a veto, the
mayor shall append to the bill at the time of signing
it a statement of the items or portions thereof to
which the mayor objects and the reasons therefor, and
the items or portions thereof, so vetoed, shall not
take effect unless passed notwithstanding the mayor's
veto. Each item so vetoed may be reconsidered by the
council in the same manner as bills which have been
disapproved by the mayor.
Maui county Charter,
Section 4-3.2.
as

an

The veto authority is intended as a safeguard and not
opportunity for the executive branch to exercise
94-4

Honorable Linda Crockett Lingle, Mayor
May 2J, 1994
Page 3

legislative authority by making specific appropriations.
The
Hawaii Supreme Court discussed the function of a veto in light
of the separation of powers in City Council v. Fasi~
It is evident from a careful reading of the
charter u together with the reports of the charter
commission, that such provisions were not designed as
departures from the principle of separation of powers
to enable one branch to exercise some power vested in
the other f but are safeguards against improvident
legislative or executive actions.
For instance D the mayor 8 s vet.o power does not
enable the mayor to legislate.
Its function is to
prevent precipitate action on any proposed legislative
measure which the mayor may deem not to be in the
public. interest by having the council take a good
second look at the measure before it becomes law.
City council v. Fasi, 52 Haw. 3, 6, 466 P2d 420 (1960)
The provisions of the Charter regarding a balanced
budget apply only to the original submission of the budget by
the Mayor (Maui County Charter Section 9~3.2) and the passage of
the budget by Council on or before May 31st (Maui County Charter
section 9-5.1).
Therefore, the balanced budget requirement
would not require the Mayor to reappropriate monies that had
been stricken by a veto.
The Mayor is not authorized to add anything to the
budget after Council passage and the Mayor is not required to
return a balanced budget with any veto. When an appropriation
is stricken or reduced by a line item veto, the monies that are
thus left unappropriated may then be added to the self-insurance
fund as in section 22 of the Budget Ordinance:
SECTION 22.
If any appropriation set forth
this ordinance is held invalid by a court of competent
jurisdiction G the self-insurance fund appropriation
shall be adjusted to the extent necessary to maintain
the
equality
of
estimated
revenues,
proposed
expenditures and total appropriations as required
Charter section 9-5.
In the alternative u these monies may be left
unappropriated and then presented to CounciT as a transfer
pursuant to Maui county Charter Section 9~10@2@
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Linqle~

Mayor

will a line item veto be trea:ted the same as
disapproving the entire bill7'
will they
need 6 votes to override a line item veto,?oe

A line item veto is the same as vetoing the entire
bill insofar as six votes are required to override the veto.
However, if six votes are not obtained to override the veto of
the whole bill, the MayorSs original proposal shall take effect
as the budget ordinance@ Maui county Charter, Sections 9-5.2@
9-6.4 g 4-:L:2.
(See also Opinion Letter 83-15, Department of
Corporation Counsel, June 14,1983). If a line item veto is not
overridden, the CouncilIDs budget, as revised by the line item
veto, takes effect as the budget ordinance. Maui County Charter
section 4-3.2.
@'o4 •

May I change the
ordinance7'eg

language

in the

budget

The Mayor may change the language of the budget
ordinance by striking out language which is a condition,
restriction or limitation or by reducing an appropriation. The
Mayer may not add language to the budget as part 'Of a veto.
This is in line with the logic ef the arguments enunciated above
and the limits ef the vete power©
01.5.

Ma.y I make any changes to the budget fer
Council/Council Services?
If an item is
appropriated in lump sum in the Council Services
budgetp may I reduce and line item a portion of
the appropriation?S@

The Mayor may strike cut or reduce pcrtiens er items
in the section fer the Office cf Council Services 9
the same
manner as fer any ether section of the budget.
The line item
veto cannot conflict with other sections of the Charter~ laws or
agreements which require funding u such as the Salary Commission
previsions cr union agreements.
Where an apprepriation is in
lump sumo the Mayor may reduce the lump sump but cannot add
conditions or limita.tiens on its expenditure.
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If you have any further questions,

please do not

hesitate to contact me.
Sincerely yours,
DEPARTMENT OF CORPORATION'

,

COUNSEL

~SC_~_~
J. P. SCHMIDT

Deputy Corporation Cl1:mnsel
JPS:ln
opin/94~4

APPROVAL:

GUY A. HAYWOOD

Corporation Counsel

