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couns~

You have asked this office to provide legal advice to you on the effect of errors in the
Mayor's proposed Fiscal Year 2004 Budget Ordinance. You have called this office's attention to
two sections of Article 9 of the Revised Charter of the County of Maui (1983), as amended,
("Charter") relating to [mancial procedures. In responding to your questions, you have asked this
office to assume that the Mayor's proposed budget, submitted by March 15, did not include equal
amounts of revenues and expenditures and failed to accurately reflect legally mandated
appropriations to the Employees' Retirement System ("ERS") and employee-health funds.
l.

Was the Mayor's proposed bud!!et validly submitted in accordance with the Charter
notwithstandin!! these errors?

Initially, we must note that this question is a fact-specific inquiry. The assumptions you
have asked us to make combine facts and legal characterizations. To adequately and correctly
address the issues posed in your memorandum, we must examine, and base our opinion upon, the
facts as they appear in the records and files available.
Subsection 9-2(1) of the Charter states:
Section 9-2. Preparation and Submission of Budget and
Capital Program.
1.
On or before the fifteenth day of March before the
ensuing fiscal year begins, the mayor shall submit to the council (a)
an operating budget for the ensuing fiscal year, including an
executive operating budget and a legislative operating budget, (b)
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a capital program, and (c) an accompanying message. § 9-2(1),
Charter.
The Mayor submitted a proposed package of fiscal year 2004 budget bills ("Mayor's
Budget") and message to Council on March 14, 2003. The Mayor's Budget included: a proposed
budget ordinance that, among other things, included an executive operating budget and a
legislative operating budget; a capital program ordinance; a lapsed bond proceeds ordinance, and
a bond ordinance. The Mayor's Budget set forth an estimate of $332,562,082 in revenues and
$332,562,082 in appropriations.
Section 9-3 of the Charter states:
Section 9-3. Scope of Budget and Message.
1.
The budget shall present a complete financial plan for
the operations of the county and its departments for the ensuing
fiscal year, showing all county funds on hand whether encumbered
or unencumbered and estimated reserves and revenues. It shall be
set up as provided by the council after consultation with the mayor.
2.
The estimated revenues, proposed expenditures and
total appropriations for the ensuing fiscal year shall be equal in
amount.
3.
The mayor's message shall explain the budget both
in fiscal terms and in terms of work to be done. It shall outline the
proposed financial policies of the county for the ensuing fiscal year
and describe the most important features of the budget plan. It shall
indicate any major changes in financial policies and in expenditures,
appropriations and revenues as compared with the fiscal year
currently ending, and shall set forth the reasons for the changes.
The message shall include a list of pending and proposed capital
improvements together with the mayor's comments on such list.
The message shall also include such other supporting or explanatory
material as the mayor deems desirable. § 9-3, Charter (emphasis
added).
To a considerable extent a municipal financial statement and estimate are discretionary with
budget officials, although in a proper case that may be challenged. While it is important that
taxpayers should be apprised, in reasonably specific terms, of the amounts proposed to be spent
for the conduct of municipal affairs, it is not necessary, and indeed it would be practically
impossible to state all the subordinate items in such meticulous detail as to deprive the several
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departments. of the city government of all elasticity in current management.
McQuillin, The Law of Municipal Corporations.

§ 39.40, 15

This office has previously advised Council that budgetary estimates are discretionary and
precise accuracy in estimates is not required. See letter dated June 9, 1980 from Paul R. Mancini,
Corporation Counsel, to Gordon Miyaki, Vice-Chairman, Committee on Finance, attached hereto
as Exhibit "A." The Mayor's Budget complied with the Charter in that it included those basic
elements required in Charter sections 9-2 and 9-3. In particular, the Mayor's Budget presented
a complete fmancial plan for the operations of the county and showed all county funds on hand as
well as estimated reserves and revenues. Moreover, as noted above, the estimated revenues,
proposed expenditures and total appropriations in the Mayor's Budget were equal in amount.
While it is true that the Mayor did not propose to appropriate as much money to the
Employees' Retirement System as Council proposed, this does not in and of itself mean that the
Mayor's Budget was not submitted in accordance with the Charter. Section 88-126, HRS,
pertaining to certification and payment of county contributions to the ERS, states:
The board of trustees shall certify annually to the councils of each
county and to the director of finance of the State the amount due from
each county on account of its employees who are members of the
system. The council of each county shall include in its annual budget
the amount certified to it by the board. The amount shall be paid by
the county before October 1 and April 1 of each fiscal year. If the
amount or any portion thereof is not paid by the county before
October 1 and April 1 of each fiscal year, the director of finance shall
retain out of the real property tax money collected for the year a sum
equal to the amount or portion thereof not so paid. All the moneys
retained and collected by the director of finance shall be deposited in
the appropriate fund or funds of the system. The amount of any
deficiency in meeting the obligations shall be added to the amount
due from the county for the succeeding year. § 88-126, HRS.
Pursuant to § 88-126, HRS, the amount each county must contribute to the ERS in any
given year is not defmite until the ERS Board of Trustees certifies the amount to the councils of
each county and to the State director of finance. The ERS Administrator informed the Mayor of
the certification of County's contribution to the ERS by letter dated March 17, 2003, two days
after the March 15 deadline for the Mayor's Budget to be submitted to Counci1. 1 See letter to

lWe are not aware of any formal written communication from the ERS to the Council
regarding the certification of County's ERS contribution for the fiscal year 2004.
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Mayor Arakawa from David Shimabukuro, ERS Administrator, attached hereto as Exhibit liB."
Since the certification of the County's contribution to the ERS was received by the Mayor after
the date the budget bill was due to Council, any budgeted amount proposed by the Mayor for the
County's contribution to the ERS would have been an estimated amount.
Furthermore, the issue of compliance with Charter provisions governing the preparation
and submission of the annual budget should be distinguished from the issue of the determination
of what appropriations to provide for and in what amounts. The latter is largely an exercise of
judgment and discretion2 whereas the former requires conformance to established procedural and
substantive requirements. In certain circumstances, it is possible that a mayor may have a
different opinion or judgment as to what amount should be appropriated for a particular purpose.
For example, it is possible for a mayor to reasonably disagree with the ERS Board of Trustees'
determination of a county's contribution and propose a budget amount that is less than forecasted.
In fact, this situation has occurred in the past. In 1999 the City and County of Honolulu ("City
and County") challenged the amount the ERS Board of Trustees planned to certify as the City and
County's contribution. Exhibit "C." Although the matter was settled out of court, the City and
County was prepared to take legal action because it did not agree with the manner in which the
ERS Board of Trustees and staff-calculated City and County's contribution to the ERS.
Therefore, notwithstanding the fact that the Mayor proposed an appropriation to the ERS
system in an amount less than the amount certified, the Mayor's Budget was submitted to Council
in accordance with section 9-3 of the Charter.
2.

If Council fails to pass the budget bv May 31 (or to timelv override a veto). would the
Mavor's proposed budg:et become leg:allv effective at the start of the new fiscal year
notwithstanding: its failure to balance revenues and expenditures and to comply with other
leg:al requirements? If so. what liabilities could the County be exposed to arising: from
such errors in the budget? What remedies could be undertaken to minimize the liability
exposure?

Section 9-5 of the Charter states, in part:
Section 9-5. Budget: Council Action.
2.

The Council shall pass the budget on or before the

2S ee, e.g., McQuillin Mun. Corp. § 39.70 (3 rd ed.)("Mandamus does not lie to compel an
appropriation unless there is a clear legal duty. ")
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thirty-fIrst day of May of the fIscal year currently ending. If it fails
to do so, the budget submitted by the mayor shall be deemed
enacted as the budget for the ensuing fIscal year. § 9-5(2), Charter.
Section 4-3 of the Charter states:
Section 4-3. Submission of Bills to the Mayor.
1.
Every bill which has passed the council shall be
presented to the mayor for the mayor's approval. If the mayor
approves it, the mayor shall sign it and the bill shall become
effective as an ordinance as provided herein. If the mayor
disapproves it, the mayor shall specify the mayor's objections
thereto in writing and return the bill to the county clerk with the
mayor's objections within ten (10) days (excluding Saturdays,
Sundays and legal holidays) after receiving it. If the mayor does not
return it with a disapproval within that time, it shall take effect as
an ordinance as if the mayor had signed it. The council may, after
fIve (5) and within thirty (30) days after the bill has been so
returned, reconsider the vote upon the bill. If the bill, upon
reconsideration, is again passed by a two-thirds vote of the entire
membership of the council, the presiding officer shall verify that
fact on the bill and, when so verifIed, the bill shall take effect as an
ordinance as if it had been signed by the mayor. If the bill fails to
receive the two-thirds vote of the entire membership of the council,
it shall be deemed lost.
If any bill is presented to the mayor appropriating
2.
money, the mayor may veto any items or portions thereof by
striking out or reducing the same. Such veto power shall extend to
conditions, limitations or restrictions imposed with respect to the
disbursement of any appropriation. In the case of such a veto, the
mayor shall append to the bill at the time of signing it a statement
of the items or portions thereof to which the mayor objects and the
reasons therefor, and the items or portions thereof, so vetoed, shall
not take effect unless passed notwithstanding the mayor's veto.
Each item so vetoed may be reconsidered by the council in the same
manner as bills which have been disapproved by the mayor.
3.
Notwithstanding the provisions of Subsection 4-3.1,
if the mayor disapproves of any bill passed by the council pursuant
to Section 9-5 and 9-6, or any items or portions thereof, the mayor
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shall return the bill and the statement to the county clerk within
twenty (20) days after receiving it. If the mayor does not return it
with a disapproval within that time, it shall take effect as an
ordinance as if the mayor had signed it. The council may, within
ten (10) days after the bill has been so returned, reconsider the vote
upon the bill and override the mayor's veto as provided in
Subsection 4-3.1. § 4-3, Charter.
First, we must note that this office cannot provide a legal opinion on this question with any
degree of specificity because there are no facts upon which to base such an opinion. The facts and
circumstances surrounding the actual enactment of the fiscal year 2004 budget are evolving and
have not yet reached their culmination. Our response, therefore, is ofa general nature intended
to address the question posed without speculating as to how the Mayor mayor may not actually
exercise his veto authority and in what particular form the fiscal year 2004 budget ordinance will
be enacted.
If Council fails to pass the budget by May 31, 2004, the proposed budget ordinance
submitted by the Mayor on March 14, 2004 shall, in accordance with section 9-5(2) of the
Charter, be deemed enacted as the budget for fiscal year 2004.
If Council passes the budget bill by May 31, 2004 and the Mayor vetoes the bill in
accordance with section 4-3(3) of the Charter and Council fails to override the Mayor's veto in
accordance with sections 4-3(1) and 4-3(3), then the bill passed by Council shall be deemed lost
and the proposed budget ordinance submitted by the Mayor on March 14, 2003 shall be deemed
enacted as the budget for fiscal year 2004.
If the Mayor vetoes any items or portions of the budget passed by Council in accordance
with section 4-3(2) of the Charter and Council fails to override the Mayor's vetoes in accordance
with sections 4-3(1) and 4-3(3) of the Charter, then the budget submitted by Council, except for
those portions vetoed by the Mayor, shall be deemed enacted as the budget for fiscal year 2004.

Any potential liabilities to which the County might be exposed due to enactment of the
budget ordinance will depend upon the facts of the situation. It is impossible for this office to
provide legal advice on potential liabilities, if any, at this point in time in the absence of actual
facts and circumstances.
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3.

Pursuant to the Charter. may the Mayor officiallv amend his budget submittal to correct
errors after March 15?

No. The Charter does not provide for the submission of an amended proposed annual
budget by the Mayor. The Mayor may submit only one proposed budget ordinance to Council by
March 15 in accordance with section 9-2(1) of the Charter. Once the Mayor has submitted a
budget proposal in accordance with section 9-2(1) of the Charter, the matter becomes the
possession of the Council, and any corrections or revisions thereafter submitted by the Mayor to
the Council are subject to Council's discretion as to their disposition.
If you should have any further questions, please do not hesitate to contact me.

TFV:ma
Enclosures
cc:
Mayor Alan M.Arakawa
Keith A. Regan, Director of Finance
Danilo Agsalog, Budget Director
S:ICLERICALITLLICOUNCILIAdv OpinionlBF Budget errors.arndwpd.wpd
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Corporation Counsel

DEPARTMENT OF THE CORPORATION COUNSEL
COUNTY OF MAUl

WAILUKU, MAUl, HAWAII 96793
TELEPHONE 244-7740

June 9, 1980

Mr. Gordon Miyaki
Vice Chairman
Committee on Finance·
Council of the
County of Maui
Wailuku, Hawaii 96793
Dear Mr. Miyaki:
Re:

Letter from the State Director
of Taxation, Geo:r.:ge Freitas,
Dated May 30, 1980

This is in response to the questions raised at the
Committee on Finance meeting of June 3, 1980 and your
subsequent memorandum of that date.
The questions raised at the June 3 meeting were generated
by a May 30, 1980 letter from George Freitas, Director of
Taxation, State of Hawaii, to Robert Nakasone, Chairman of
the Council of the County of Maui. The Freitas letter
disclosed an error in an earlier certification of net
taxable real property within the County of Maui for the
1980-1981 fiscal year. The effect of the error was a
resultant increase in the real property tax base for the
County of Maui from 2210.1 million dollars to 226.8 million
dollars. The certified tax rate from the Tax Director for
the County of Maui would consequently change from $5.20 to
$5.16 per thousand dollars of net taxable valuation.
The Council of the County of Maui set a tax rate of
$7.50 by resolution on May 29, 1980. The tax rate was
inferentially integrated into Bill No. 86 passed on first
reading by the Council of the County of Maui on May 30,

80-45
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1980. The Budget Ordinance (Bill No. 86) utilizing the
$7.50 tax rate, forecasts real property tax revenues in an
amount of $16,575,568. The application of the revised tax
base certification to the Council's rate of $7.50 would
increase estimated revenues from real property tax sources
from $16,575,568-to $16,700,818.
The question raised by the Committee of the Whole were:
1.
No. 86?

Is there a duty on the Council to change Bill

2.
What options are available to the Council in
dealing with the error disclosed by the Director of
Taxation?
DUTY TO

A~ND

BILL NO. 86

We do not believe that the Council is under a legal
duty to amend Bill No. 86 as a consequence of the disclosure
of the tax director.
We come to this conclusion because we are of the
opinion that budgetary estimates are discretionary and
precise accuracy in estimates is not required.
The Charter of the County of Maui sets out a format for
the executive branch to make budgetary estimates and for the
legis 1ative branch to revie'\v and adopt the budget with or
without amendment. Revised Charter, Article 9, Section 95.1. To a considerable extent, a municipal budgetary
forecast is discretionary with appropriate budget officials,
although in proper cases, such estimates can be challenged.
State v. Beech, 325 Mo. 175, 28 S.W.2d 105 (1930); Municipal
Corporations, Mcquillan, 1970 rev. vol. 15, §39.40, page
125.
The Charter authorizes the Council in amending the
Mayor's budget to add new items o~ increase items in thebudget. It may decrease or delete items, except appropriations
required by 1a-.;.v, and appropriations for debt service or for
estimated cash deficit. The major qualification in the
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process is that estimated revenues-, proposed expenditures
and total appropriations for the ensuing fiscal year be
equal in amount. Revised Charter of the County of Maui,
Section 9-5.1.Although the -Charter reference in Section 9-5.1 to "add
new items or increasei tems" is not clear, -we cannot read
the provision to prohibit the Council from forecasting
estimated revenues. The existing format for budgetary
enactment provides that the Council receive certification
from the tax director of the State of Hawaii on May 1 of
each fiscal year.HRS, §248-2(d)ll Clearly, only at such
time are well-founded estimates available for budgetary
forecasts on real property tax revenues. The Mayor is
required to submit his budget to the Council no later than
March 1 of each fiscal year. Revised Charter, Section 92.1. At that time, the Mayor does not have a precise
calculation of the net taxable real property within the
County of Maui to adequately forecast real property tax
revenues. To interpret 9-5.1 of the revised Charter to
limit the Council to amend appropriations and to prevent a
current forecast of revenues would be unreasonable. Without
a further legislative record to establish such an intent and
purpose, we are compelled to read the Charter provision to
empO\ver the Council to provide budgetary forecast of revenues.
In that we believe the Council does have the power to
make budgetary revenue forecasts, the amount of the forecast
after review of the Hayor's budget is to a degree discretionary
with that body. The exercise of the Council's discretion is
somewhat limited with regard to real property taxes due to
the interaction of the certification of net taxable real
property by the Director of Taxation of the State of Hawaii

II

"(d) The director of taxation shall on or before May 1
preceding the tax year furnish each council with a calculation certified by him as being as nearly accurate as
may be, of the aggregate value of taxable real property
within the county plus such additional data relating to
the property tax base as the council may request in
writing."

--------- -------------

Mr. Gordon Miyaki

4

June 9, 1980

and the Council's power in setting the tax rate. As stated,
the real property tax revenue forecast could be challenged
as a abuse of discretion where there is no reasonable
relationship between the net taxable real property within
the County, the tax rate set by the Council and the budgetary
real property tax revenue forecast. However, generally
courts ,\-lill not interfere with budgetary estimates.
Orth vs. Hackensalk, 11 N.J. 767, 168 A. 176; Morgan County
commission vs. Powell, 292 Ala. 300, 293 S.2d 98.
We believe that the Council has complied with its duty
in forecasting real property tax revenues. On first reading
it utilized the net taxable real property valuation as
certified by the Director of Taxation and established a rate
of $7.50 to forecast real property tax revenues amounting to
$16,575,568. The error disclosed by the Director of Taxation
may compel the Council to· amend its forecast to $16,700,818.
Hm-lever, forecasts are just that and the certified net
taxable real property within the County is not a fixed,
precise figure. HRS, §248-2(d). In fact, we are informed
that the error made by the Tax Department relates to a
forecast of revenues derived from tax appeals. The Courts
have not required precise accuracy in estimates for budgetary
purposes. People v. Fleetwood, 413 Ill. 530, 109 N.E.2d 741
(1953).
It is obvious that the budget law was adopted for the
purpose not only of advising the tax payers of anticipated
expenditures, but also the fixing of a rate which would
produce in taxes as nearly as possible the exact amount
required to pay for the anticipated expenses of that particular
year. In other words, to prevent the assessment and collection
of taxes beyond the requirements of the taxing unit.
Tucson v. Tucson Sunshine Climate Club, 64 Ariz. 1, 164 P.2d
598, 603 (1945). Because the forecast is an approximate
calculation and because the error disclosed by the Director
of Taxation is not significant and would have no bearing on
the tax rate set by the Council nor any significant effect
on proposed appropriations, we do not believe that there
exists the duty to amend Bill No. 80.
If the factual circumstances surrounding this question
were different, our opinion and conclusions may be different.
We must caution that if a large mathematical error were
involved and the error affected the property of many people
and the error was based on precise calculations our opinion
might be different.
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OPTIONS AVAILABLE TO COUNCIL
There appears to be three options now available to the
Council:
1.
Pass Bill No. 86 on second reading and disregard
the "error of the Department of Taxation.
2.
Amend Bill No. 86 or introduce a new bill to
reflect increased property tax revenues and increased
expenditures "as"a result"of the Department of Taxation's
error. 2/ "
2/ If Option No. 2 is utilized, the following question
arises: may the amended bill be adopted finally on the day
it is amended or must it be treated as a new bill which,
pursuant to Charter Secs. 4-2.1 and 4-2.5, must be published
in digested form, at least three days before a further and
final reading? The cases on this issue can be characterized
as adopting either a conservative or liberal view. The
conservative view would permit amended bills to be adopted
by the Council at the time of amendment only if the changes
do not make material or substantial changes in the bill.
Brackett v. City of Des Moines, 67 N.W.2a 542, 546 (Iowa
1954); State v. Barough of Wildwood, 38 A. 22 (N.J. 1897);
Tennent v. ~itz of SeattIe, 145 P. 83 (Wash. 1914). The
l~beral (an
~nority) v~ew would permit passage of the
bill, at the time of amendment so long as the amendments do
not change the title of the bi i 1. Metro Government of
Nashville v. Mitchell, 539 S.W.2d 20 (Tenn. 1976). SOme
cases have held that further reading of a bill is not required
if the changes made are not so substantial as to render the
bill a new one or change its basic character. B & B Vendin a
Company v. Citz of El Paso, 408 S.W.2cl. 545 (Ct. of Cin.App.Tex.
196b); Jefferson-V. Cktz of Anchorage, 513 P.2d 1099 (Alaska
1973). The rule in t ese-Cases appea~to be an extension of
the conservative view. We have consistentl¥ advised adherence
to the conservative view for the following ~nterrelated
reasons: (1) We believe the view that a material or substantial
change in a bill requires republication of a digest of the
amended bill and an additional reading assures compliance
with the intent of the Charter that the public be aware of
proposed legislation pending before the Council; (2) Such an
approach eliminates the risk of challenge to the validity of
the manner of passage of the ordinance; (3) The case law in
the area is not so abundant or clear as to provide a guide
upon which we can in all factual situations provide definitive
answers as to what a court might rule. Whether a change is
a substantial one is a mixed question of law and fact. The
courts often deal with the matter in a concluso!¥ fashion.
Mere formal changes and corrections of typograph~cal errors,
in almost all cases, would not be regarded as substantial.
Changes in effective dates have not Deen regarded as substantial.
An amendment creating a new department would, in our view,
be a substantial one.
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3.
Pass Bill No. 86 on second reading and after
such becomes law, amend it to reflect the increased
revenues and expenditures. Such amendment would have
to be adopted by the Council prior to July 1, 1980 .
. ·OPTION NO.2

Option No.2 must be effectuated on or before June 15,
1980. Section 9-5.2 of the revised Charter provides that
the Council shall adopt the budget on or before the 15th day
of the last month of the fiscal year currently ending. If
it fails to do so, the budget submitted by the Hayor shall
be deemed adopted by the Council as the budget for the
ensuing fiscal year. Section 9-5.3 of the revised Charter
provides that the adopted budget shall be in effect on and
after the first day of the fiscal year to which it applies.
The Council could amend Bill No. 86 at its June 9, 1980
meeting then proceed to set a date for final reading on or
prior to June 15, 1980, consistent with HRS, Chapter 92,
Section 92-7(b), and publish a digest of such in a newspaper
of general circulation at least three days before final
reading. Such a procedure would comply with Section 9-5.2
and Section 4-2.5 of the revised Charter of the County of
Maui.
An introduction of a new bill will be complicated by
HRS, §92-7(b). Said section requires 72 hours written
notice of any regular, special or rescheduled meeting. If
the Council were to notice such a meeting on Monday, June 9,
a special meeting could be held on Friday, June 13. However,
in this situation the requirement of publication three days
prior to final reading under Section 4-2.5 of the revised
Charter could not be met. A publication of a new bill on
Friday, June 13 would not be three days prior to the June 15
deadline.

The Council could invoke HRS, §92-8, "Emergency Meetings,"
in order to hold a special meeting prior to June 13. However,
such could be challenged on grounds that the reasons for the
meeting would not justify findings of "eminent peril to
public health, safety, or welfare." We could find no case

(
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la'tv which holds that the current situation falls within said
statutory criteria. - However, "reasonable arguments could be
made in favor of and against such a position. "
Consequeritly, there is an uncertainty and a risk in
proceeding to adopt a new bill rather than ameriding Bill No.
86 on the floor of the Council's June 9 meeting.
AMENDING BTLL NO. 8"6 AFTER SUCH BE"COMES LAW
Clearly, there 'can be no amendment of Bill No. 86 after
such is adopted by the Council on second reading until such
becomes effective as an ordinance. The Council loses jurisdiction over a bill when it passes such on second reading
and j uris diction would again ves t in the Counci 1 only if
such is vetoed or becomes an ordinance through the passage
of time or approval. Section 4-3.1, revised Charter of the
County of Maui. See Mcquillan, supra, Vol. 5, Section
16.87, page 284.
The Council's amendment of Bill No. 86, after such
becomes effective as a ordinance, must be effectuated by the
adoption of an amending ordinance passed on two readings
prior to July 1, 1980.
If the Council were to adopt the amendatory ordinance
after June 30, 1980, the original ordinance would be effective
July 1 and the proposed amendment would conflict with Section
9-8 of the revised Charter and the general scheme of the
Charter and general budgetary law that amendments to the
operating budget during a current fiscal year be limited to
only. those precise situations authorized by the enabling
legislation. See Mcquillan, supra, Vol. 15, Sections 39-62
and 39-63 and cases cited therein.

An argument may be made that any amendment effectuated
after June 30, would violate the above-referenced Charter
scheme. Although law on the subject may be viewed as
conflicting, we believe that as long as the Council passes
the amendatory ordinance prior to June 30, the effect of
such action would relate back to the date of adoption on
second reading. King v. Chicago, 48 N.E.2d 329 (1943). In
the Matter of Rober Z. Srogi, et al. v. Thomas J. Cahill, et
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. 801., 340 N. Y. S. 2d 772 (1972); for contrary holding see·
S'tate of \·Jest Virginia v. ·C. A. Blakenship, 217 S.E.2d 232
(1975) .

Although our conclusions are based in part on the
referenced case law, we are compelled to resolve the issue on
a determination as to whether the action outlined would
obviate any of the ·policy considerations embodied in the
referenced Charter provisions. We think the Council's
action as outlined would not interfere with any of the
underlying policy considerations and for that reason believe
it is sustainable.
We must note that this is a first-time error and no
jurisdiction has had to cope with this issue in the past.
We have listed the available options, but must emphasize
that amending Bill No. 86 on the floor of the Council's
meeting on June 9 is the most conservative and well precedented
procedure available.
If you have further questions, please do not hesitate
to contact us.
Yours very truly,
,DEP ARTMENT OF THE
CORPORATION COUNSEL

PAUL R. MANCINI
Corporation Counsel
PRM:jkm
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;'~f';'(9m or the State Of Hawai: 8.c\opted the 0flclosed Resolution certifying the arncunt required
:c:)m each employer for fiscal Y8,SiS 2004 and 2005.
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revised pursuant
based on the
period; and

HRS

of the

were those adopted
investigation

Soard to certify the arnou

c\s the amounts for

the City and COll
.,
.
me sums set
fiscal years 2004
each applicable

of
1, and the

-.CGuiTlulation Funci

Year 2004

of Ha\vaij
Board Of Water

j

1,613,712
:33,263,055
2,595,004
7,394,683
7, '134;239

3.685.103

TCT~L

F.83

JEAI!MY MARRIS
MAYO"

CMI;'!YL ~KlJl&;SfpE

FIRST OEj>U,Y l:~'¢IlA">ON <::OIl"SEI.

October 1, 1999

RlCKA.RD D. \VURDEMA.N, CORPORATION COUNSEL
COUNTY OF KA.WAlI

TO:

JAl\.1ES B. TAKAYESU. CORPORATION COUNSEL
COUNTY OF :MAUI

HARTWELL H.K.. BLAKE, CORPOR..~TION COUNSEL
COUN"TY OF KAUlu
FROM:

DAVID Z .•A.RAKAWA, CORPORATION COUNSEL
CITY A.ND COUNTY OF HONOLULU

SUBJECT:

eIIT AND COlJNIY: OF HONOLULU ys. EMPLOYEES :RETIREMENT
SYSTEM OF THE STAlE OE B AW All AND ITS TEl ISIEES' KOREN
KIJBOTA; DARw]N HAMAMOIQ; NEAL MIYAHIRA.; PILIs,LOHA LEE
LOY: TOBY MARTYN; JACKIE FEEGlISONoMIYAMOIQ' RTCH8ED.
H!!MPREYS AND DR. HIJBERI EVERT Y

Weare transmitting the following:
1. Complaint, City and County of Honolulu vs. Employees Retirement System of the
State of Hawaii, and its Trustees filed in Court today.
2. Letter to David Shimabukuro dated September 29. 1999.
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DAVID Z. ARAKAWA, 2908

Corporation Counsel
CHRISTOPHER A. DIEBLING, 1444
Deputy Corporation Counsel
CHERYL K. OKUMA-SEPE, 2864
Deputy Corporation Counsel
Office of the Corporation Counsel
530 South King Street
Honolulu, HaVv-aii 96813
Telephone: 5234115
Attorneys for Plaintiff
CITY AND COUNTY OF HONOLULU
IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAII

CITY A.ND COUNTY OF HONOLULU,

CIVIL NO. -:--:--_:--_ _ __
(Declaratory Judgment)

Plaintiff,
CITY AND COUNTY OF HONOLULU'S
DESIGNAnON OF RECORD ON APPEAL

vs.
EMPLO'YEES RETIREMENT SYSTEM
OF THE STATE OF HAWAIl AND ITS
TRUSTEES: KOREN KUBOTA;
D.lill.WIN HAMAMOTO; NEAL
MIYAHIRA; PILLA.LOH..;. LEE LOY;
TOBY Mtill.TYN; JACKIE
FERGUSON-MIYAlv10TO; RlCHARD
HUMPHREYS and DR. HUBERT
EVERLY,

No Trial Date Set

Defendants.
CITY AND COUNTY OF HONOLULU'S DESIGNATION OF RECORD ON APPEAL

COMES NOV,' the Plaintiff, CITY AND COu'NTY OF HONOLULU, and for its
Designation of Record on Appeal, pursuant to Rule 72 of the Hawaii Rules ofCivii Procedure,
designates the fOUO\l,1ng papers which it desires filed in the above-entitled court in connection

CITY'1ER.S: 119650.1
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with the appeal:
1. The June 28, 1999 letter, with all enclosures and attachments, from the Honorable
Mayor Jeremy Harris to the Board of Trustees of the Employees' Retirement System
of the State of Hawaii;
2 .. The September 21, 1999 letter from David Shimabukuro to the Honorable Mayor
Jeremy Harris;
3. The September, 1999 letter from the ERS Trustees to the members objecting to Act
100; and
4. The September 29, 1999 letter from David Z. Arakavla to David Shimabukuro.

This Designation of Record is filed under protest because the City and County of
Honolulu denies that there is any administrative action of the ERS from which to appeal, there is
no record and there was no hearing. This Designation of Record is Vv1thout prejudice and
without waiving any of the City and County of Honolulu's objections and rights, including the
right to seek to amend this designation if the court determines that there is something to appeal
and what that is.
DATED: Honolulu, Hawaii, October 1,1999.

BYD~
Corporation Counsel
CHRISTOPHER A. DIEBLING
DepUly Corporation Counsel
CHERYL K. OKUMA-SEPE
Deputy Corporation Counsel

CITYIERS:1796S0.!

DAVID Z. AR..\KA WA, 2908
Corporation Counsel
CHRISTOPHER A. DIEBLING, 1444
Deputy Corporation COW1sel
CHERYL K. OKUMA-SEPE, 2864
Deputy Corporation Counsel
Office of the Corporation Counsel
530 SoU1h King Street
Honolulu., Hawaii 96813
Telephone: 523-4115
Attorneys for Plaintiff
CITY AND COUNTY OF HONOLULU
IN TI.IE CIRCUIT COURT OF TI.IE FIRST CIRCUIT
STATE OF HAWAIL

CITY A..ND COUNTY OF HONOLULU,

CIVIL NO. ~=:==~_ _ _ __
(Declaratory Judgment)

Plaintiff,
VS.

EMPLOYEES RETlRE:MENT SYSTEM
OF THE STATE OF HAWAll AND ITS
TRUSTEES: KOREN KUBOTA;
D.L\RWIN HA.'fv1...6....MOTO; ~TEAL
MIY AHlRA.; PILIALOHA.. LEE LOY;
TOBY 1v1ARTYN; JACKIE
FERGUSON-MIY A..MOTO; RICHARD
HUMPHREYS and DR. HUBERT
EVERLY,

COMPLAil'-TT FOR DECL.A..R..A..TORY
RELIEF AND, ALTER."NATIVEL Y, APPEAL
FROM ADMrn'ISTRA.DVE DECISION
PURSUANT TO CHA.PTER 91, H.R.S.;
SUMMONS
No Trial Date Set.

Defendants.
COMPLAINT FOR DECLAR.4.TORY RELIEF AND,
ALTERNATIVELY, APPEAL FROM ADMINISTRATIVE
DECISION PURSUANT TO CHAPTER 91. H.R.S.

COMES NOW Plaintiff CITY AND COUNTY OF HONOLULU, a municipal
corporation, and for its complaint against the Employees Retirement System of the State of
Hav.raii ("ERS") and its trustees: KOREN KUBOTA; DARWIN HA.MAlv10TO; NEAL

CITYIER.S:179~74.3

MIYAHlRA; PILIALOHA LEE LOY; TOBY Mt.RTYN; JACKIE FERGUSON-MIYAMOTO;
RlCHARD HUMPHREYS and DR. HUBERT EVERLY, in their capacities as trustees of the
ERS (the "Trustees") alleges as follows:
COUNT!
(H.R.S. §632-1 Declaratory Judgment)
1.

The City and County of Honolulu is a municipal corporation ~ith the

power to sue and be sued in its corporate capacity pursuant to Section 46 1.5(22), H.R.S.
0

2.

The Employees Retirement System of the State of Hawaii ("ERST:) created

by Chapter 88 of the Hawaii Revised Statutes, has the powers and privileges of a
corporation and may sue or be sued in that name pursuant to Section 88-22, H.R.S.
3.

The general administration and responsibility for the proper operation of

the ERS is vested in its Board of Trustees, to wit: KOREN KUBOTA; DARVlIN
HA1v1AMOTO; NEAL MIYAHlRA..; PILIALOHA LEE LOY; TOBY MARTYN;
JACKIE FERGUSON-MIYAMOTO;

RlCH.~RD

HUMPHREYS and DR. HUBERT

EVERLY, all of whom are sued herein in their capacity as trustees of the ERS
(collectively referred to as the "Trustees"). By law, certain powers and responsibilities of
the ERS may only be exercised by the Trustees, acting as a Board.
4.

The purpose of the Employees Retirement System is to provide retirement,

death and disability benefits for employees (the "Beneficiaries") of Hav-nrii's public
employers, including the State of Hawaii, the Counties, and their respective Boards of
Water Supply and other quasi-independent boards, commissions and agencies (the
"Employers"). Those benefits are paid to Beneficiaries from the assets of the ERS, which
consist, generally, of monies previously paid to the ERS by the Employers, the
investment income on those previous contributions, and annual contributions paid by the

C:ITYIERS: J79474.3

Employers.
5.

The amount of the armual contributions made by the Employers is

detennined by general actuarial principals, except as othenvise directed by the
legislature. The legislature has directed the ERS how certain actuarial assumptions
andlor computations are to be made, and the ERS must comply with those legislative
directions.
6.

One of the contributions which the Employers must make to the ERS

annually is provided by Section 88-123, H.R-S.

i.

In 1994, the legislature also created the Early Incentive Retirement

program ("EIRH) by Act 212, SLH 1994. The EIR provides additional benefits to
employees who retired under that program. Act 212 provides that the cost of those
additional benefits is to be paid through specific separate additional contributions by each
Employer.
8.

In 1999, the legislature passed S.B.ISI8, SLH 1999, which was signed

into law as Act 100. Act 100 reduces the Employers' annual payments for fiscal years
2000 and 2001 by providing that ERS earnings on investments in excess of ten percent
(10%) "shall be applied to the amount contributed under §88-123." This dispute arises
from.the manner in which the ERS must apply that credit to determine the contributions
to be made by the Employers for fiscal years 2000 and 200 I .
9.

Beginning in approximately May 1999> the City and County of Honolulu

obtained information from the ERS staff concerning the manner in which the ERS staff
intended to apply Act 100. Upon review, the City and County of Honolulu determined
that the ERS staff was improperly allocating the credit, failing to apply the full amount of

CrTYIERS: I79474.3

the credit as directed by Act 100, and misapplying the credit to "pay" EIR obligations,
resulting in understating the amount owed to the ERS by the State and overstating the
amounts owed by the other Employers. For fiscal year 2000, the cost improperly shifted
from the State to the Counties totals approximately $ I 7 million, of which approximately
S12 million was improperly shifted to the City and County of Honolulu.
10.

The City and County of Honolulu conveyed its concerns to the Board of

Trustees by letter dated June 28, 1999, and by a presentation to the Board of Trustees on
July 9, 1999, explaining why the ERS staff computation is wrong and violates the law.
At a meeting of the Trustees on September 20, 1999, a motion was made to apply the
credit as urged by the City and County of Honolulu. That motion failed. However, the
Trustees have not othervvise acted with respect to Act 100 or the determination of the
fiscal year 2000 and 2001 contributions due from the various Employers.
11.

By letter dated September 21, 1999, the ERS administrator asserted that

the City and County of Honolulu's contribution for fiscal year 1999 = 2000 is
$16,347,500 and for fiscal year 2000 - 2001 is S16,366,400. Although the City and
County of Honolulu denies that the Trustees have certified those amounts as required by
§88-126, H.R.S., there is an actual controversy between the ERS and the City and County
of Honolulu over the interpretation of Act 100.
12.

Under §88 126, H.R.S., the Trustees are required to certify the amount due
0

from the Employers and some payment is due from the Employers before
October 1, 1999. That deadline is at hand, and the only cOITh"'nunication which the City
and County of Honolulu has received from the ERS staffis the September 21, 19991etter
which contains the erroneously computed amounts.

CITYIERS:179474.3

13.

This claim is brought under Section 632-1, H.R.S. for a declaratory

judgment of this court interpreting Act 100 and its application to determine the
contribution due under §88-123, H.R.S. for fiscal years 2000 and 2001.
COUNT II
(H.R.S. §91 7 Declaratory Judgment)
0

14.

Plaintiff incorporates herein by reference the allegations contained in

paragraphs 1-13 as if fully restated herein.
15.

In prior years, the City and County of Honolulu had not inquired as to the

manner in which the ERS computed Employer contributions under §88 123. H.R.S. In
0

explaining its current computation, the ERS staff stated that the Act 100 credit and
previous credits, had been applied in a manner which first allocated the credit among subfunds. The City and County of Honolulu submits that that practice, as relied upon by the
ERS, is a "rule" as defined by §91-1(4), H.R.S. which was never adopted as required by
Chapter 91 H.R.S.
16.

This claim is brought under §91-7 H.R.s. for a declaratory judgment that

the ERS "rule" providing for allocation of the Act 100 credit among sub-funds, is invalid
and illegal and for an order enjoining the ERS from applying that rule to the Act 100
credit.
COu"NTIII
(H.R.S. §91-14 Administrative Appeal)
17.

Plaintiff incorporates herein by reference the allegations contained in

paragraphs 1-16 as if fully set forth herein.
18.

In the alternative, in the event that the presentation made to the ERS

Trustees by the City and County of Honolulu and/or the September 20, 1999 motion at

CITYIER.S:179474.3

the Trustees' meeting somehow constitute a contested case andJor an action by the
Trustees within the purview of Chapter 91 H.R.S. (which the City and County of
Honolulu denies). then this complaint includes an appeal from that decision pursuant to
§91.14, H.R.S.
19.

The City and County of Honolulu alleges that the procedures used were

not intended by.either the City and County of Honolulu or the ERS to constitute, nor to
comply VYith the requirements for, a contested case hearing in that, among other things:
A.

There was no notice as required by §91-9(b), H.R.S.;

B.

No record was made for the purpose of a transcript as required by

§91-9(e)(2), H.R.S.;
C.

The Trustees did receive and consider information not in the

record, nor subject to cross-examination, as prohibited by §91-9(g), §91-1 0(3) and §91

a

13, H.R.S.

D.

There are no flndings of fact or conclusions oflaw as required by

§91-12, H.R.S.
20.

The City and County of Honolulu asserts that there was no contested case,

but if there were, it was procedurally defective and it must be reversed on the grounds set
forth in §91-14(g), H.R.S.
21.

In addition, apart from the procedural errors, on the merits, the Trustees'

decision is v,rrong and it must be reversed on the grounds set forth in §91.14(g), H.R.S.
22.

For its Statement of the Case, as required by Rule 72(e) Hawaii Rules of

Civil Procedure, the City and County of Honolulu incorporates herein by reference the
allegations set forth in all prior paragraphs.

CITIfER.$:I i9470

WHEREFORE, Plaintiff City and County of Honolulu prays:
A.

For a declaratory judgment interpreting Act 100 and its application to the

contribution due under §88-123, B.R.S. for fiscal years 2000 and 2001;

B.

For a declaratory judgment declaring that the ERS practice of allocating

the Act 100 credit to the sub-funds is an illegal rule which has not been adopted in
accordance vvith Chapter 91, H.R.S., and enjoining the ERS from applying that rule;
C.

In the alternative, if the City and County of Honolulu's communications

with and/or presentation to the ERS andlor any action by the ERS constitutes a "contested
case". that the matter be reversed on the groWlds that the contested case was not
conducted in compliance with Chapter 91 and that, on the merits, the ERS decision
concerning the application of the Act 100 violates Act 100, exceeds the statutory
authority or jurisdiction of the ERS, was made upon unla'VYful procedures, is affected by
other errors oflaw, is clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record and/or is arbitrary or capricious Or characterized by an
abuse of discretion or clearly unwarranted exercise of discretion;
D.

For attorneys' fees and costs to the extent either may be recoverable; and

E.

For all other and further relief to which the City and County of Honolulu

is entitled whether at law or in equity.

CITYIERS: 179474~

DATED: Honolulu, Hawaii, October 1, 1999.

BYD~~
Corporation Counsel
CHRISTOPHER A. DIEBLING
Deputy Corporation COWlsel
CHERYL K. OKUM.~-SEPE
Deputy Corporation Counsel
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAII

CITY Al\TD COUNTY OF HONOLULU,

CIVIL NO. -::--::--_ _ _ _ _ _~
(Declaratory Judgment)

Plaintiff,
SUMMONS

vs.

EMPLOYEES RETIREMENT SYSTEM
OF THE STATE OF HAWAll AND ITS
TRUSTEES: KOREN KUBOTA;
D.A..R\VIN HAMAMOTO; NEAL
MIY.6JURA; PILIALOH.A.. LEE LOY;
TOBY MARTYN; JACKIE
FERGUSON-MIY AMOTO; RICHARD
HUMPHREYS and DR. HUBERT
EVERLY,
Defendants.
SUl\1MONS

STATE OF HAWAII
To the Above-Named Defendant:
You are hereby summoned and required to serve upon Corporation Counsel, Plaintiff's
attorneys, whose address is 530 South King Street, Room 101, Honolulu., Hawaii 96813, an answer
to the Complaint which is served upon you, v"ithin twenty (20) days after service of this summons
upon you, exclusive of the day of service. If you fail to do so, judgment by default Vlill be taken
against you for the relief demanded in the Complaint.
This summons shall not be personally delivered bet\.Veen 10:00 p.m. and 6:00 a.m. on
premises not open to the general public, Wlless a judge of the above-entitled court permits. in
writing on this summons, personal delivery during those hours.
A failure to obey this summons may result in an entry of default and default judgment

CIITIERS:179474.3
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against the disobeying person or party.
DATED: Honolulu, Hawaii, _ _ _ _ _ _ _ _ _~_ _ __

Clerk of the Above-Entitled Court

CITY(ER$;I i9474.)
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iHE CORPORATION COUNSEl.

CITY AND COUNTY OF HONOLULU
530 SOUTH KIN" STR<:~. r:!OO~ : ; 0 • HONO;.U;"U, HA.WA.II '$,13
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K. OKUM.I.·S;;PE:

,-lctST Oe.PUTY eOrtPQRATION C;OUNS.~\..

September 29, 1999

HAND DF.LIY:EEY
Mr. David Shimabukuro
Administrator
State of Hawaii
Employees' Retirement System
City Financial Tower
201 Merchant Street, Suite 1400
Honolulu, Hawaii 96813
Dear Mr. Shimabukuro:
.........

Re:

Employer Appropriations for Fiscal Years :WOO and 2001

Your letter of September 21, 1999, recites what you refer to as "revised appropriation
requirements" for fiscal years 2000 and 200 1 based upon Act 100 (S.B. 1518), SLH 1999. As you
know, representatives of the City and County of Honolulu have been in attendance at the regular
meetings of the Employees' Retirement System ("ERS") Board of Trustees for the past several
months to observe, and to some degree communicate v.rith. the Board concerning the computation
of those appropriations. The most recent meeting was on September 20, 1999, which is the only
meeting at which the trustees considered any action at all concerning the appropriations. At the
September 20, 1999 meeting, a motion was made but not carried, meaning that the Trustees declined
to take the proposed action. In sum, to date, there has been no action by the Trustees to certify the
amounts due from each county in compliance with Act 100 and §88-126 HRS.
As you know, Act 100 was passed by the legislature at the very end of the session. Act 100

directed the ERS to change the computation of the contribution required under §88-123. Act 100
did not amend, nor provide any exemption from, the requirements of §88-126 H:RS.
§88-126 requires the Board of Trustees to certify the amounts due. That is not an
administrative function which may be delegated to the staff. The statute is absolutely clear: \llitb
respect to any amount claimed to be due from the county, the ERS speaks only through its Board of
Trustees, not its staff.

Mr. David Shimabukuro
Administrator
September 29, 1999
Page 2

Given our prior communications with the Board of Trustees, and what has occurred at the
meetings, we anticipate that we may disagree with the amount which the Board of Trustees may
certify as owing for Fiscal Years 2000 and 2001. We are not waiving any obj ections or rights which
we may have concerning any certification which the Board may make. However, we .will not
acquiesce in the Board of Trustees' failure to act. Thus far, there has been no discussion at all by
the Board concerning Act 100 and the Fiscal Year 2000 and 2001 contributions, unless that
discussion has been occurring illegally in executive sessions. We have grave concerns with, and
objections to, that process. The Board of Trustees is required to deliberate openly, and the statute
prohibits the Board from evading that discussion by delegating the decision-making process to its
staff.
Part of our insistence on Board discussion, dehoeration and action is because we cannot
determine what the Board thinks it is deciding. In particular, we cannot -tell whether the Board is
making a decision, or whether it is following instructions from the Attorney General's Office
concerning what Act 100 means. Given the State's direct financial interest in that interpretation, the
presence on your Board of the State Budget Director. and the previous participation on the Board
of the current Acting Attorney General, the potential for improper influence is substantial. We make
no accusations, but if decision-making is not done in the open, we are gravely concerned with how
the decision will be reached.
Given the express requirements of §88-126, the numerous executive sessions which have
occurred concerning Act 100, and the lack of any public discussion by the Board of Trustees. we
view your letter of September 21, 1999 as having no legal substance. There has been no compliance
by the Board of Trustees with Act 100 and the requirements of §88-126 HRS. We must insist that
the Board of Trustees follow the law, both Act 100 and §88-126.
Very truly yours,

t~~ ~ _~Ufti~-~

()tv DA\TID ~. ARAKAWA

...l(l
DZA:dk

Corporation Counsel

