BOARD OF VA RIANCES AND APPEALS
REGULAR MEETING
AUGU ST 23, 2012
(Approved: 9/27/2012)
A.

CALL TO ORDER

The regu lar meeting of the Board of Variances and Appeals (Board) was called to order by
Chairman Kevin Tanaka at approxim ately, 1:32 p.m., Thursday, August 23, 2012, in the Planning
Department Conference Room , first floor, Kalana Pakui Building, 250 South High Street, Wailuku,
Islan d of Maui.
A quorum of the Board w as present. (See Re cord of Attendance.)
Chairman Kevin Tanaka: Oka y. Go od afternoon. I’ll now call the meeting of the Board of Variances
and Appeals to order. It is now 1:32 and we have our quorum of eight members. First item on the
agenda, Trisha?
B.

PUBLIC HEARING
1.

JESSICA I. CAUDILL, TIARE ROBERSON, & JOHN L. ROBERSON requesting
variances from (1) Maui County Code (MCC), §18.16.060(C) requiring
rights-of-way width for access streets to be at least 24 feet; and (2) MCC,
§18.20.040 requiring pav em ent o n ex isting acc ess stree ts to be at least 20 feet
in width, for an agricultural subdivision (Hui Kuai Aina O Peahi, DSA File No.
2.3128) located at 490 Haumana R oad, Haiku, Maui, Hawaii; TMK: (2)
2-8-004:0 43 (B VA V 2012 000 4).

Ms. Trisha Kapua`ala read the agenda item into the record and gave a presentation of the property
and surrounding area.
Ms. Kapua`ala: And I see the applican ts are here. This co ncludes my pre sentation. You may go
ahead and take the stand.
Ms. Tiare Roberson: Hi. How are you? Hi. M y na me is T iare Ro berson. I was born here on Maui.
And I currently live on the property down Haumana Road for the past six years with my husband.
W e have three kids. And prior to our house in Haumana, we have lived across the gulch right
where it forke d, which is Kulike Ro ad that goes down . I’ve live d there for the past ten yea rs w ith
him . And he w as born and raised down there, so right across th e gulch from it.
W e love our neighborhood and feel extremely lucky to be raising our sons in the same area as their
father was raised. Also living on the property is m y sister-in-law with her fiancé and five-year-old
son. And m y fathe r-in-law also shares the pro perty w ith us. W e are a very close family and we love
that we are able to s hare this property to gether. Seeing that we all have kids a nd wo uld like to
leave this property to our children and grandchildren, we have requested that our one 8.66-acre lot
be subdivided into a three-lot subdivision betw een m y fam ily, my sister-in-law ’s fam ily, and my
father-in-law .
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The final a pproval of this th ree-lot su bdivision is contingent on the compliance of the conditions
required by th e C ounty. W e are able to meet all requirements; however, we are asking to be
excused from two: MCC 18.20.040, Subsection B.3; and 18.16.060 requiring the pavement on
existing streets providing access to the subdivision be a minimum of 20 feet in width. The current
condition of the street in question, Haumana Road, is paved, and not only allows two cars to pass,
but I’ve even seen fire trucks go down there to the bottom past our prop erty, which actually we ’re
on the very bottom. There’s only two lots after us. And I’ve seen them go down there. And they
actually even use our driveway to turn around because the very end, the dead-end, has a hard
turnaround.
So, also, the Paia-Haiku Community Plan states the roadway shall be a minimum pavem ent width
of 16 and a shoulder width of two feet. And most of the road is in compliance with that except for
there are some areas, but in that areas, there’s staggered MECO electric poles. So widening that
wo uld mean having to relocate all these electrical poles going down. Also, the widening would go
into neighbors’ properties as well. So it’s causing this particular issue to be more than an
inco nve nience but an unnecessary ha rdship for all.
And just on a side note, which I didn’t write, m y mother currently lives with us and so upon the
approval, I would be able to m ake a little ohana for her, and have her move out. And so that’s re ally
why I’m here. Tha nk you for your time. Oh, do I stay?
Chairman Tanaka: Yeah, actually, I have a question. Well, first of all, as Trisha took us through that
viewing, was that heading from where you were located going back up towards the highway?
Ms. Roberson: No, it’s Hana Highway going down.
Chairman Tanaka: It was from going down.
Ms. Roberson: Yeah. So this is about halfway down right at the fork in the road where it goes down
Kulike Road.
Mr. John Ro berson: . . . (ina udible) . . .
Ms. Je ssica C audill: . . . (inaudible) . . .
Ms. Roberson: No, no. Keep going. One more. A little more.
Ms. Ca udill: . . . (inaudible) . . . So this is the upper corner of the lot closest to Hana H ighway so
that would be we st, the we st end, and then it goe s dow n the road from there.
Chairman Tanaka: Thank you. So it appears as though – well, the description was between 14 and
18 feet of pavement. So it is actually paved all the way down.
Ms. Caudill: Ye ah, it is paved all the wa y do wn .
Mr. R ay S himabu ku: M r. Cha ir, who’s the spea ker?
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Chairman Tanaka: Oh, sorry, can you identify yourself for the record, please?
Ms. Caudill: Yes. My name is Jessica Caudill. And would you like me to do mine? My dad was
gonna go first, but I can do mine.
Chairman T ana ka: E ither.
Ms. Caudill: Do you wanna go, Dad?
Mr. Roberson: Go ahead.
Ms. Ca udill: Okay, o kay, okay, o kay. So I can actually just use this m icrophone. M y na me is
Jessica Caudill and I’m a landowner with my extended family members. You have the tax map key
number there on Haumana Road. We have our preliminary subdivision approval. And our intention
is to subdivide the property in an effort to keep our growing families together. And I won’t – you
know , there’s a couple thing s that we have repeated in tes timo ny so I’ll skip dow n a little bit.
But I’ve lived on Haumana Road since I was two years old. I was raised there. And my dad owns
his property across the valley an d he’s o ur land partner wh o helped us to buy th is property so we
could stay close to the family. And like Tiare mentioned, the final subdivision approval is contingent
on compliance with the conditions listed in the letter received from the Co unty. And we will be able
to comply with most of these conditions, including the requirem ents for Maui Electric Co mpany to
put in an extra powe r pole for the m iddle, what would be the middle lot. We’ve already complied
with the SHPD requirements. We’ve had extensive land surveys, and archaeological field
insp ection, archaeological site inspection . We’ve had to do all of that in th e past. We do plan to
dedica te ten feet of property alo ng the property line to the C ounty fo r future use.
And the Fire Department requirements will be m et. W e did have a m eeting with Lieutenant Kono
Davis, and he recommended that we put in a turnaround at the farthest driveway at the end of the
property, which we can do for the Fire Department, and put in two fire hydrants that will pump water
from our priva te well be cause w e’re not in Co unty water. So that wou ld help the neighborhood have
more fire protection if we do that.
So we are asking to be excused from the two Maui County Codes that you have. I could say them
again if you wa nt.
Chairman Tanaka: No, that won’t–
Ms. Caudill: Okay. So again, the existing street is Haumana Road, and it is a County-maintained
road, and like you pointed out, it is currently paved from Hana Highway all the down to the end,
wh ich is a no outlet road.
So also, I wanted to mention that according to the maps that we have, there is a 20-foot wide road
allotted down the highw ay. So I – we have copies of this in our – in the application that I submitted
but – with this survey dra wing. So although the road isn’t 20 feet, it’s not paved 20 feet w ide, there
is a 20-foot right-of-wa y for H aumana R oad going dow n the road. And as it happens, right in front
of this portion of the property, the upper close to the highway end, the County road – the actual
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paved road is on our property, and the right-of-way goes over the other side into the other
neighbor’s property. So that would be– And yo u can really see it on this map that you guys do have
in the – if you have that big–
Ch airm an Tanaka: Yeah, yea h, we see it.
Ms. Ca udill: You can see it there. So it’s m ostly at this upper end of the property. So if we did have
to widen the road in front of our property, w e could certainly make it as wide as what is allotted for
on the maps. But it would go way over into our neighbor – what our neighbor considers their yard,
basica lly. So that would be hard to do. I think it would be a hardship for them.
And then also as Tiare mentioned, according to the Paia-Haiku Co mm unity Plan stating roadw ays
be a minim um width of 16 feet and two feet of shoulder. So for us to pave it to 20 feet is the Co unty
Code, but it’s more than the Pa`ia-Haiku Plan, if that makes a difference. O therwise, it’s pretty
clos e in most areas.
And then again, the special physical geographica l circumstance would be that those telephone
poles go down on every other side all the way down. And some of them are only a foot from what
is the actual paved road. So a lot of te lephone poles w ould have to be move d in order to widen the
road and pave it all the way down. Any questions?
Chairman Tanaka: Yeah, actually, I do. You said you had discussions with the Fire De partment.
I’m sorry, if you could repeat, who is that you met with?
Ms. Caudill: Lieutenant Kono Davis.
Chairman Tanaka: Did he have any comments as far as the accessibility of their fire trucks getting
down Haumana Road?
Ms. Caudill: Yeah, so he did have comments related to that. He did say, you know, would they
prefer to have the 20, 24-foot wide road? Yes. Can they get down there? Yes. So what he said
wo uld be acceptable for them if we made a 35 by 35 turnaround at the farthest end of our property
at the last driveway. And he called it – I forget it if it was a jackknife, or a hammerhead, or – he
named it something, but a little – so where they could go down, back in, and go out. Yeah, so a
total cement turnaround, so w e are, yo u know, re ady to d o that. And then we have our well and we
have all the different water tanks. So we’d have to go to the engineer and draw up the plans. He
said we would need two fire hydrants 500 feet apart on the property line. And the property line is
the – the longest property line is along the road. It’s about 781 feet. So we w ould have two about
200 or so feet in from each end. And then w e’d have tw o fire hyd rants stand pipes there, and wo uld
be able to p rovide all of th e immediate neighbors with fire protection since we don’t have any
County w ater.
Chairman Tanaka: Okay. Board Mem bers, any questions?
Mr. Shimabuku: I have a question. We have a letter from John and Theresa Harrisson. Have you
spoken to this couple? They’re citing objections to the application.
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Ms. Caudill: No, we meant to go talk to them, but we didn’t end up–
Mr. Ro berson: . . . (ina udible) . . .
Ms. Caudill: Oh, yo u talked to Jo hn last n ight?
Mr. Ro berson: . . . (ina udible) . . .
Ms. Caudill: Okay.
Mr. Shimabuku: Where is their residence in comparison to your home?
Ms. Caudill: I can show you here.
Chairman Tanaka: Could you carry the mic. with you? Sorry, we’re recording.
Ms. Ca udill: So th is is our lot here. So I believe that the y are actually, this last, tiny, little on e-acre
lot. So we have th e M izne rs, the Im aries, and then the H arrissons. And then this lot just sold. The
people who own this big one own this lot over here, and I think they sold it to A&B. So they’re the
last smaller lot the re.
Ch airm an Tanaka: Okay. A nd it is directly across th e street?
Ms. Caudill: It is directly across the street, yeah.
Chairman Tanaka: Road.
Ms. Caudill: Road. Yeah, but we do have a letter – we have letters from the o wners of this property.
They did give us a letter in favor also, though. And we didn’t speak to them. They didn’t contact
me but, Dad, you spoke to them last n ight?
Chairman Tanaka: Yes, if you can please – yeah, if you can come forward, identify yourself?
Mr. Roberson: Want me to start with my speech and then I’ll–?
Ms. Caudill: Why don’t you say what they said last night?
Mr. Roberson: Okay, starting back to what they said is–
Ms. Caudill: Identify yourself.
Mr. Roberson: My name is John Roberson. I’m a landowner with extended family members on tax
map key: 2-8-04-43:109 in Haiku on Haumana Road, 490 Haumana Road.
Anyw ay, I spoke to John Harrisso n last night. O riginally, when we were doing the subdivision, and
I spoke to him about the fire protection, he was gonna let me us access to his – he has like a
40,000-gallon water tank, and a well, and everything. And we’re good friends. And basically, last
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night when I called him , it was like – we m ade up seve ral lette rs from our neighbors that were in
favor. All the w ay u p to last n ight was a surprise to me that he said that all of a sudde n, we’re not
in favor of the subdivision because basically, he has own reasons like – I don’t know what they are,
but basically, as I was asking to use his water tank, you know, to tap into fire protection . So, I
mean, I don’t know what his reasons are, but it was a surprise to me last night because I was
expecting him to – you know, be behind us all the wa y like all the rest of our neighbors. So that’s
all I really know about him . You know, I m ean, I painted their house. W e’re good friends. We
paddle canoe together with his wife, and then all of a sudden, they spring this on me, and it’s like,
okay, I didn’t wanna argue with him. I even gave him a copy of the letter to sign for us, you know,
but I told h im g o ahead and take a loo k. I can’t– Everybody has a right to their opinion. You know
what I mean? So basically that was a surprise to me.
Chairman Tanaka: Thank you. You had a–
Mr. Roberson: As far as talking to Ko no D avis and stuff, I was there with Jessica at the meeting with
him. And he basically agreed that they weren’t gonna make us widen the road, or fix the road, or
anything as far as the variances were concerned, but he was concerned about a turnaround and
basica lly be able to d o fire protection.
My main concern on the practicality of doing these improvements, from the shot that you saw up
at Jessica’s h ouse up above , there’s not a lot o f – it’s kind of like – it has a pretty good drop-off on
the side, so it’s not really practical to widen the road in this one place. I me an, it would be a
hardship as far as doing the work and stuff if we had to go up 200 feet because of the terrain and
stuff. On the other side of the street, like Jessica was explaining, the trees, there’s a whole row of
ironwood trees that are actually on John Harrisson’s land. That’s another reason he might not be
in favor because he’d have to move his trees if we were to have to do the widening of the road,
which that’s why we’re here to try not to have to do it so th at we w ouldn’t have to take out his
hedge, and go onto this property, and clear out the trees that the previous owners, Ted Ice, who
he bought his land from or whatever, planted. And you know what it’s like when you plant ironwood
trees, man, they grow, and to take ‘em out is a real hardship. So that’s probably one of the reasons
why he’s not real happy as far as if he h ad to do the w ork and pay fo r taking a row o f trees that is
in the wrong place. So who knows?
But anyways, it’s just– Let’s see. I’m just basically glad that I have my family and my grandkids.
And, you know, you see a lot o f people, the parents se ll their land. The kids m ove aw ay. And the
next thing you know , they do n’t ha ve th eir family unit toge ther. We’re a little bit different. We’re a
surfing fam ily. W ork together. M y son puts on surf contests for all the kids. He rides for Volcum.
W e do a lot for the com mu nity as far as in the s urfing w orld. M y grandsons are six years old and
four year’s old. They’ve already been in five surf contests, six surf contests. And they’re really
gonna be professio nal surfers. And basically, we’ll all get to stay together and live on our land.
This is our life. We raise cattle. We have eight acres of leas e below u s where w e raise c attle. W e
have cattle on our property. I have cattle on my property. Between me and my son we have seven
adult animals, and babies, and stuff. So that’s what we’re doing. We’re keeping it agricultural and
just w ant the right to exist in a comm unity that we’ve loved and been there. I’ve been here since
1970. I was the first – oh, besides Chris Gardener, I was like the first person to ever live down
there, and I’ve been there ever since. And I’m still here. Everybody else has sold their land, made
a profit, and m oved on , but w e’re not really into moving out and leaving . I mean, w e love where we
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live, and we have a great family, and we hope to be around for – w e’re already a third generation.
And so, grandfather, son, and grandsons. And pretty s oon, they’ll be having their kids, and we want
‘em around us too. So thank you very much for your time.
Chairman Tanaka: Thank you. Before you step away, I have a question. As part of your
application, you have resided and owned property in this area for over 40 years.
Mr. Roberson: Yeah.
Ch airm an Tanaka: But you purchased this p arcel in 2 004, is th at correct?
Mr. Roberson: Right. This was basically owned by the Smythes along time ago, Charlie Smythe,
the electrica l inspector. And it was always prom ised to m e. Even Ted Eison’s land where the
Harrissons live w as promised to m e by the Yap Fam ily. But then you know how things turn around?
Okay, we just sold it, yeah. And, you know, he’s got a waterline going up on . . . (inaudible) . . . all
the wa y do wn to . . . (ina udible) . . .
Ms. Caudill: . . . (inaudible) . . .
Mr. Roberson: O kay, my other property is totally acros s. W e’re almost adjacent touching the other
property.
Chairman Tanaka: Across the gulch, you’re saying?
Mr. Ro berson: This is where I live right here. That’s where I live. And it’s conne cting and we h ave
our cattle– Oh, we also – two – these two parcels are leased to us by th e . . . (ina udible) . . .
Fam ily. And that’s where we have o ur cattle there so basically, we have like, 29 acres all around
us. And that’s what we use to cut grass every night. You’ll see me on the side of the road for my
cattle in the morning. Keep ‘em fat. And they fee d m e and I feed them . But, you know , no
hormones.
Chairman Tanaka: So you started this subdivision process–
subdivision, preliminary approval granted?

When w as your actual preliminary

Ms . Caudill: Ou r prelim inary a ppro val was granted on October.
Chairman Tanaka: Sorry, just how many years?
Ms . Caudill: October 4 th 201 1. There’s a n October da te. But anyw ay, O ctober 4 th 2011.
Chairman Tanaka: Okay. Thank you. Board Members, any questions for Mr. Roberson?
Mr. Bart Santiago: Just a quick question. How long is the road, Haumana R oad, from the top to the
Hana Highwa y?
Ms. Caudill: So from the top, which is Hana Highway, down the road, so we’re on the ocean side,
it’s about a mile to our house, and then it goes on probably just another quarter of a m ile, an d it’s
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a dead-end road.
Mr. Santiago: Just so I’m clear, what’s the distance that would need to be paved?
Ms. Caud ill: It would have to be all the wa y from the highw ay a ll the w ay to the property which is
a mile, about a mile.
Mr. Santiago: Thank you.
Ms. Ca udill: And can I make a comment on the letter from the neighbors or–? Because it does say
– it says “As we understand it, the condominium status of the property a lready a llows for fam ily
proximity on which the application is based in part.” I don’t think we’re condominiumized on our
property.
Mr. Rick Tanner: I noticed that, too, and I don’t see – I think th ere must be a m istak e there.
Ms. Caudill: Mayb e his un derstanding is mistak en. And so m y da d’s property where I grew u p is
across the valley. My dad lives over there. He just helped my brother and I buy the property so,
you know, he could be our land partner because he had equity in h is property an d this an d that.
So he’s not planning to live over there. And really, it’s not – the other neighbor said tha t they didn’t
think it’s going to add any increased traffic because it’s still just us down there. We’re not planning
to sell one of the lots to p ay th e other ones off. And m y fiancé is a g eneral con tractor, and he built
our house practically by himself. So we’re not gonna have a bunch – that’s what they mentioned,
too, a bunch of construction people down there. If we did build an ything, he w ould do it, an d he’s
kind of a one-man show.
Mr. Tanner: O n this letter, I mean, to me it ap pears that their opposition is not to the variance or the
widening of the road. They don’t mention that. Their opposition is to the subdivision which is not
something that’s – we’re not here to judge whether it should be a subdivision or not. We ’re here
just for the variance on the widening of the road. So I don’t see that they’re– I understand they
don’t wanna see more traffic. Th ey m ay not want to see construction, but that’s not what w e’re
talking about.
Mr. Roberson: As far as the Harrissons are concerned–
Ms. Caudill: . . . (inaudible) . . .
Mr. Roberson: No, no, no, but let me just say something. Their house is on the market right. They
wanna sell their house for $600,000 and move up to Pu kalani Terrace Subdivision. So they’re he re
trying to lay down the law for everybo dy, a nd they’re trying to se ll their h ouse right now. You know
what I mean? T hey’re ready to move out. This is what I couldn’t understand last night. The last
time I talked to the guy, it’s like, well, we wanna move up to Pukalani, an d just live on the golf
course, and have a sm aller house, and this a nd that. And then all of a sudden, this is like– I don’t
understand. Their house is on the market right now so they’re re ady to capitalize and m ove out.
Mr. Shimabuku: How long have they lived there?
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Mr. Roberson: They’ve been there–
Ms. Caudill: 2004 . . . (inau dible) . . .
Mr. Roberson: Yeah. And the whole thing is we’re good friends. I mean, you know , I . . .
(inaudible) . . . their house. My boss, you know.
Chairman Tanaka: Okay. Thank you. Before I move on, is there anyone in the public who wishes
to testify on this matter? Seeing none, public testimon y is now closed. O kay, Board Members, any
other questions? Discussion?
Mr. Tanner: I’m prepared to make a motion.
Chairman Tanaka: Sorry, Rick, before you do that, let me just state, and I’m making an assumption
in the direction you are g oing, we’ve had a handful of these in this area or basically that side of the
island. And it’s refreshing that the fact that you spoke with the Fire Department and the Fire
De partment came to a com promise.
Mr. Lance Nakamura: Kevin?
Chairman Tanaka: Yeah.
Mr. Nakam ura: Can I make one quick comment as it relates to Fire? Just so you know that
regardless of what you decide today, because this is a variance only from Title 18, and these are
Public Works’ roadway improvement requirements, the Fire Code has their own road way and fire
protection requirements. None of those will be affected by what you decide today. So whatever
– you know, they have roadway access and fire access requireme nts. That’s still gonna apply.
The y’re still gonna have to get their full approval. S o they’re gonna have to co mply w ith what Fire
requires anyway regardless of what you do today.
Chairman Tanaka: Thank you , Lance. O kay, so that – what I was gonna say was to make the
statement that any approval would be on the additional fire safety, fire protection implements for
the project. B ut as it ha s been pointed out, the applica nt will have to comply without us putting any
additional conditions on it. Okay, with that being said, Rick.
Mr. Tanner: I would make a motion that the request for a variance be granted based on the
information provided by the applica nt as it rela tes to our criteria, and that a hold harm less
agreement for Maui County be included.
Mr. Teddy Espeleta: Second.
Chairman Tanaka: It has been moved and seconded. Any discussion by the Board?
Mr. Espeleta: I call the question.
Chairma n Tana ka: Sorry?
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Mr. Espeleta: I don’t have a question. Calling the question.
Chairman Tanaka: Okay, with that, I’ll call for a vote. All those in favor of granting the variance as
stated, please say aye. Any opposed?
It was moved by Mr. Tanner, seconded by Mr. Espeleta, then
VOTED:

That the variance be granted based on the information provided by the
applicant as it relates to the criteria, and that a hold harmless
agreement for Maui County be included.
(Assenting:
(Excused:

R. Tanner, T. Espeleta, R. Shimabuku, P. De Ponte, G.
Ab bott, J. H araguchi, B. S antiago.)
B. V adla.)

Ch airm an Tanaka: The motion has carried. The variance application is granted.
Mr. Gary Murai: Excuse me, Mr. Chair. You know, I do have a question, and maybe staff might
know better than I, but does the Board’s decision require any kind of basis or findings of fact to the,
you know, foundation for the Board’s decision?
Mr. Tanner: Yeah, and they’re all provided to us.
Chairman Tanaka: Yeah, more or less specifically what’s stated in the motion.
Mr. Murai: All right. Okay. Okay.
Mr. Tanner: If I find it again, I can give it to you.
Ch airm an Tanaka: The applican t’s justification.
Ms. Kapua`ala: Hi, Trisha Kapua`ala for the Planning staff. The Planning D epartm ent works with
Deputy Corp. Counsel, James Giroux, to produce a written findings of fact, conclusions of law,
decision and order, w hich the Ch airperson sign s off.
Mr. Murai: So we don’t need to articulate it now?
Mr. Tanner: I referenced it in the motion, “based on the information provided by the applica nt.”
Mr. Murai: That’s fine.
Chairman Tanaka: Yeah, to the va riance justification. Okay, so the variance is approved. Thank
you very much. Okay, the next item on the agenda, Trisha?
C.

VARIANCES
1.

WAYNE I. ARAKAKI representing ANTHONY L. NACU A requesting a variance
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from Maui County Code, §19.35.050 to allow two 500 square feet accessory
dwellings on proposed Lot N-3 w hereas a m axim um of one acc esso ry
dwelling is permitted for the Waiakoa Makai Homesteads (DSA No. 3.2128)
located at 373 Kenolio Road, Kihei, Maui, Hawai`i; TMK: (2) 3-9-015:008 (BVAV
200 600 06).
a.

Request to delete or lower the $250,000.00 liability insurance
req uirement from the conditions of the variance appro val.

Ms. Kapua`ala read the agenda item into the record.
Ms. Kapua`ala: And we have Mr. Wayne Arakaki here who put in a written request to lower the
previously approved condition of $250,000 in liability insurance.
Mr. Wayne A rakaki: My nam e is Wayne Arakaki. I’ll give you a background on this project. I’m
doing a subdivision for this Nacu a Fam ily. They’ve own ed the property for many years. The father
and mother used to own this property and they deeded it over this to the son, Tony. And the fam ily
stills lives on it, an d Tony go t married, and then he also lives on the property.
We’re trying to subdivide this property in three lots, a three-lot subdivision. There’s ac tually four
permitted buildings on the property, and then there’s a metal warehouse in the back. So at the
most, even though we do these three lots, the most would probably be another dwelling on the
property.
Well, anyway, the road is on Kenolio Road. It’s on Kenolio Road. And then the variance that I got
was that we had one main house and two cottages along Ke nolio Ro ad. The cottages are quite
close to the front of the road. So in order to – wh at we needed w as to get a varia nce because only
one accessory building is permitted and we have two. So we got the approval for that. And it was
agreed that – we ll, even the own er said that in on e day w hen the building becom es too old, he’s
just gonna dem olish it. And then, you know , they won’t be p utting two buildings. They’ll go with
whatever the building requirements are at that time. Okay? On the picture you can see those two
lots along–
Chairman Tanaka: Wayne, can you hold on to the microphone, please?
Mr. Arakaki: Okay, tha nk you . This is the Tony Nacua’s property, this long property over here.
There’s an existing road over here. So these are the two cottages that we got the variance for.
This is Kenolio R oad. As you notice, it’s quite close to the road. The father lives on this property.
His family lives here. Tony and his wife lives on this property. There’s a vacant piece and then
there’s a metal warehouse in the back. Again, it’s all permitted. He did get building permits. So
the variance, when we did this subdivision, when we doing the subdivision, there’s a 20-foot
easement road that comes that goes over this cottage. So we got the approval from DS A already,
but we needed a variance because it was two accessory dwellings and a m ain house on this first
lot. So that was approved .
Over the years, you know, I’m trying to get final subdivision approval on this three-lot subdivision.
The insurance was a factor. He ’s pa ying like $1,200 a ye ar to cover the $250,000-dollar insurance.
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So again, the variance was for that additional cottage. And one day when it gets too old or
whateve r, this cottage will be torn down, and he’ll abide by the new building codes at that time. So
what I’m asking is to either delete or lower the insurance requirements for the variance that we got
approved in – I guess it was in 2007. Any questions?
Chairman Tanaka: Yeah. Wayn e, the insurance you mentioned $1,200 a yea r. Do you have the
numbers that would reflect if the number came down to $100 or–?
Mr. Ara kaki: No, sorry, I don’t ha ve th at.
Chairman Tanaka: Okay. Board M emb ers, any questions for Mr. Arakaki? O kay, another question.
There are those two cottages that will one day become one, I guess.
Mr. Ara kaki: That’s righ t.
Chairma n Tana ka: How old are they?
Mr. Arakaki: I’m guessing, but I would say about 25 years old.
Mr. Santiago: Are they currently occupied?
Mr. Ara kaki: Yes, it’s ren ted to tenants. They’ve been there for m any – o ver ten yea rs.
Chairman Tanaka: Board Members, any questions or discussion?
Mr. Abbott: Not for me.
Chairman Tanaka: In the past, I’ve expressed my personal feelings towards the insurance
requirement. The – you know, I’d prefer seeing $1,200 a yea r be put in so me kind of im provem ents
rather than– I’ll stop short there. With that, I would entertain any motion.
Mr. Tanner: Chair, I would make a motion that the request be granted.
Chairman Tanaka: Can you elaborate? The request is either deleted or lowered.
Mr. Tanner: That the requirement originally placed on the variance be deleted.
Chairman Tanaka: Okay, we have a motion to delete.
Mr. Santiago: I will se cond it.
Chairman Tanaka: It has been seconded. Discussion before we take a vo te. The standard hold
harmless agreement would still be intac t, correct?
Mr. Ara kaki: Yes, that’s righ t.
Chairman Tanaka: Okay, we have a m otion and a second. Any discussion? Any questions?
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Mr. Abbott: Yes, do we have something by the owners that if the building does – one of them, they
won’t build another one if that one falls done? Is there anything in writing?
Chairman Tanaka: I believe that the process would – I mean, for any kind of building permit, they
would be cut off. Right, Trish? They go to–
Ms. Kapua`ala: I would have to look at the application when originally subm itted. U sually variances
are based on w hat the applica nt represents at the tim e. I’m not too sure if it would carry over at this
point should one of the dwellings be destroyed. I can’t answer that question right now.
Chairman Tanaka: Now, procedurally, can we–? I’m under the assumption that if the two structures
were knocked down and they wanted to build another one, through the building permit process, a
flag would be raised that they would only be able to build a single structure.
Ms. Kapua`ala: That’s my inclination as well, un less there’s some type of language submitted for
– right, that I ca n see that the Board allow ed that.
Chairman Tanaka: Let me pose a question to our Corp. Counsel. We a re acting on a request
specific to the insurance. And we, in our decision today, can we add on a condition to the original
variance as part of this deletion? Is that possible, procedurally?
Mr. Murai: I’m not sure wh ether that actually w ould have to be agendized . I’d ha ve to punt on that.
Chairman Tanaka: Okay, Mr. Arakaki, you see our dilemma?
Mr. Murai: With abundance of caution, I’d probably recommend that the Chair defer on that action
and perhaps the applica nt– If the applicant wishes to pursue that or for us to clarify that, put it on
the agenda for the next meeting.
Chairman Tanaka: Okay, M r. Ara kaki, you see our dilemma? W e would like to go ahead and grant
you this, I’m assuming, before we’ve taken a vote, but we wanna make sure that as part of what
was stated, you know, that we’re assuming that in the building permit process down the road that
there wasn’t any condition in the original variance that said, okay, if you knock down the two
structures, you can build tw o m ore structures. I’m trying to be accommodating here. Is it possib le
to go ahead and grant this request, and as part of a condition to this, verify that there was no
wording in the original variance so it’s not – we’re not adding a condition?
Mr. Murai: I don ’t kno w if Trisha has any comment.
Ms. Kapua`ala: I thin k it would be cleaner to defer this a ction until we can give you m ore
information. Wha t I can do is do a little research and provide you with the previous decision and
orde r, maybe a copy of th e m inutes. We could even provide a recommendation for this request at
the next availab le agenda. I’m trying to get the D&O. Maybe I can give you more answers right at
this m om ent.
Chairma n Tana ka: It would take just a little while, hopefully?
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Ms. Kapua`ala: Sure, five minutes.
Chairman Tanaka: Okay, in an effort, we ’ll take a five-minute recess. It’s 2:15. We’ll be back at
2:20.
(A re cess w as then taken at 2:15 p.m. and the m eeting reconven ed at 2:25 p.m .)
Chairman Tanaka: We are back in session. At this po int, we are in discussion after we have had
a motion and a second. The item was – Trisha, if you can fill us in?
Ms. Kapua `ala: Than k you. I have a copy here of the final order of the Board. And Condition No.
1 is that the variance request be applicable to the proposed request as described in the applica nt’s
application; the hold harmless agreement with a $250,000-dollar insurance certificate naming the
Co unty as an additional insured. And three that the subject subdivision shall be limited to six
dwellings: one main house, one accessory dwelling on Lot N-1; one main house on Lot N-2; and
one main house and two accessory dwellings on Lot N-3 provided that in the event that one or m ore
of the subject accessory dwellings are destroyed, each one of the three lots may have one main
house and one acce sso ry dw elling.
Chairman Tanaka: Okay, which is what was stated. Ok ay. Thank you very muc h, Trisha. Okay,
so–
Mr. Santiago: Can I m ake a comment?
Chairman Tanaka: Yes.
Mr. Santiago: I was jus t think ing about this over the break. Waiving or eliminating the insurance
coverage, is it safe to assume that they would have a current home insurance, homeow ners ’
insurance, or do we make it contingent that they have an active insurance in place if we waive
these types of clauses?
Ch airm an Tanaka: That’s – I me an, that is interesting.
Un identified Speaker: . . . (inaudible) . . .
Mr. Santiago: You would think, but it’s a possibility that they’re not carrying insurance.
Chairman Tanaka: Well, for the past five years, they have been paying an additional insurance
premium , but, yea h, that’s tru e.
Mr. Santiago: It’s a hypothetical. I’m just wondering if it’s a loophole that we haven’t thought about
that potentially som e hom eown er w ould choose not to have insurance, and if we waived that clause
or that covered–
Chairman Tanaka: Yeah, but I think specific to this item , if that w ere the case, if we grant this
request, and then they say, okay, they don’t have to spend that extra $1,200 a year, and they
cancel their insurance entirely to save – to make up that – what they’ve already spent, that’s still
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outside of what– So if the house burns down, and they don’t have any insurance, but if something
were to occur by the deletion of the insurance part of the variance would not affect any original
insurance that they would’ve had, if that helps. I m ean, because the insu rance requirement is in
addition to – well, I shouldn’t say in ad dition to it’s directly related to the C ounty’s involvem ent with
the varia nce. So if they were to have canceled any and all insurance, and the house burns down,
as far as the C oun ty’s – as far as the va riance is con cerned, it has no bea ring on what w e are
looking at.
Mr. Murai: Ma y I comment? I realize I’m not the counsel that n orm ally advises this Board, but my
understanding of why we require the homeowner to indemnify and to carry insurance is because
we’re granting them the variance. Sometimes in some situations, the County may expose
themselves to furthe r – to potential liability because of the variance. And the insu rance basica lly
protects the County, whereas a homeowner’s policy would protect the homeowner from somebody
getting hurt on their property or that kind of thing. Now, in this case while the – wh at the
homeowner is requesting is tha t they’re saying, as I un derstand it, we’ll still indem nify the Co unty,
we just d on’t wa nna have to pay fo r insurance. The benefit of insurance, of course, is that there’s
someone with the wherewithal to help indemnify the County. And quite often, let’s say there’s a
fatal car accident, $250,000, one million, is not gonna nearly cover it. But another benefit of having
insurance is that in most cases, the insurance company would also defend the homeowner, and
by exte nsion, the Co unty as we ll. So that is one additional benefit of having an insurance policy
is tha t you r carrier defends you.
Chairman Tanaka: Bart, did that answer you?
Mr. Santiago: Sorta, kinda.
Ch airm an Tanaka: Yeah, I me an, you see the difference in that?
Mr. Santiago: It’s for a specific – whatever this variance is that we granted, specifically for that, not
so much a fire.
Chairman Tanaka: Yeah, if it burns down, yea h, the va riance has nothing to do w ith any agreement
or insu rance. So we have – it has been ve rified, th e statements that Mr. Arakaki made. So we ’ve
had a motion and a second. Any other discussion? With that, I’ll call for a vote. Oh, sorry, Trisha.
Ms. Kapua`ala: Thank you , Mr. Ch air. Co uld the maker of the motion provide justification as to the
reasoning for the granting of Mr. Arakaki’s request? This is for the final decision and orde r, findings
of fact of why you feel that the condition should be removed.
Mr. Tanner: Well, I guess short of repeating what the representative for the applicant already said,
based on the inform ation that the applican t’s pro vided.
Ms. Kapua`ala: Thank you.
Chairman Tanaka: Ok ay, a t this point again, I’ll call for a vote, then. All those in favor, please say
aye. Any opposed?
It was moved by Mr. Tanner, seconded by Mr. Santiago, then
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VOTED:

That the requirement originally placed on the variance be deleted.
(Assenting:
(Excused:

R. T anner, B. S antiago, T. Espeleta, R. S him abuku,
P. D e Ponte, G . Ab bott, J. H araguchi.)
B. V adla.)

Ch airm an Tanaka: The motion carries. The request is granted.
Mr. Arakaki: Thank you.
Chairman Tanaka: Okay, moving on. Next item, Item D, Appeals, Trisha?
D.

APPEALS
1.

TOM PIERCE representing MAUI TOMORROW FOUNDATION, INC., SOUTH
MAUI CITIZENS FOR RESPONSIBLE GROWTH and DANIEL KANAHELE
appealing the Director of the Department of Public Works' decision to is sue
mass grading permits (G 2012/0030 & 0039) for the Pi'ilani Promenade located
at 376 , 451 and 524 Kaonoulu Street, K ihei, M aui, H aw aii; TM K: (2) (2)
3-9-001:0 16, 117, 171, 172, 173, 174. (B VA A 2012 000 6).
a.

Appellee David Goode, Dire ctor, De partm ent of P ublic Works, County
of Ma ui’s propose d find ings of fac t, conclusions of law, and decision
and order

Ms. Kapua`ala read the agenda item into the record.
Chairman Tanaka: Okay. P rocedurally, we have included in what we were given is the – is Ms.
Lovell’s findings of fact, conclusions of law, and decision and order. W e also h ave the appellant’s
exceptions to the County’s findings of fact, conclusions of law, and decision and order. Okay, so
we ’ll recognize that both Mr. Pierce and Ms. Lovell is here. Board Members, you have it your
packe t. Any – if you have any direct questions or if there’s any discussion. Otherwise, the action
to be taken by th is Board would be to adopt in full, adopt in part, amend the County’s findings of
fact, conclusio ns of law , and decision and order. Members, any q uestion s or any discussio n? If
there’s no discussion or any questions, I would entertain a motion for this Board to adopt the
document.
Mr. Tanner: C hairman, I ma ke a m otion that the Board adopts in whole the Co unty of M aui’s
proposed find ings of fact, c onclus ions of law, and decision and order.
Chairman Tanaka: It has been moved. Do we have a second?
Mr. Teddy Espeleta: Second.
Chairman Tanaka: It has been moved and seconded. Any discussion? Okay, so with that, I’ll call
for a vo te. All those in favor of adopting the proposed findings of fact, conclusions of law, and
decision and order prepared by C orp. Counsel, Jan e Love ll, all those in favor, please say aye. Any
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opposed?
It was moved by Mr. Tanner, seconded by Mr. Espeleta, then
VOTED:

To adopt the proposed findings of fact, conclusions of law, and
decision and orde r pre pared by C orp . Co unsel, Jane Lovell.
(Assenting:
(Excused:

R. Tanner, T. Espeleta, R. Shimabuku, P. De Ponte, G.
Ab bott, J. H araguchi, B. S antiago.)
B. V adla.)

Chairman Tanaka: The motion carries. The Board has adopted the document, the
aforem ention ed document. Thank you ve ry m uch.
Mr. John Rapacz: Excuse me, Mr. Chair, if I could just so the record reflects my appearance on
behalf of Piilani Promenade North and South? M y na me’s J ohn R apacz and I’m a ppearing on their
behalf today. Thank you.
Chairman Tanaka: Thank yo u. The next item would be approval of July 12 th 2012 mee ting minutes.
E.

APPROVAL OF THE JULY 12, 2012 MEETING MINUTES

Mr. Tanner: I make a motion to approve.
Mr. Abbott: Second.
Ch airman Tanaka: It has been moved and seconded. All those in favor, please say aye. Any
opposed?
It was moved by Mr. Tanner, seconded by Mr. Abbott, then
VOTED:

To approve the minutes of the July 12, 2012 meeting minutes.
(Assenting:
(Excused:

R. Tanner, G . Ab bott, T. E speleta, R . Shimabuku, P. De
Po nte, J. Haraguchi, B. S antiago.)
B. V adla.)

Chairman Tanaka: Motio n carrie s. The meeting minutes have been adopted. Next item,
Director’s report, status, Trish?
F.

DIRECTOR’S REPORT
1.

Status Update on BVA’s Contested Cases

Ms. Kapua`ala: I have no updates for you. There has been no movement other than billing from
Judge M cConnell.
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Ch airm an Tanaka: Okay. T he next meeting date is scheduled for September 13.
G.

NEXT MEETING DATE:

Thursday, September 13, 2012

Chairman Tanaka: Sorry, Tremaine, I’m kinda lost. The 13 th was – that date will be cancelled, is
that correct because of the fact of the Planning Conference?
Ms. Kapua`ala: Correct.
Chairman Tanaka: Okay. So anything that would’ve been scheduled at that time has already been
rescheduled?
Ms. Kapua`ala: I’m still trying to determine the rescheduled date, but, yes, the parties have been
notified, and it was an appeal. The whole day was reserved for a contested case: the Cameron
Maui Trust, the Hoyochi Nikko Condominium, where Jim Geiger was appealing the Department of
Fire and P ublic S afety’s d ecision to not approve a b uilding perm it beca use of enclosu res. Fire
sprinklers we re required throughout the entire building. That appeal, we’ll move it to Oc tober.
Chairman Tanaka: Okay. Bu t I guess in theory, the next regularly scheduled date would be the
September 27th.
Ms. Kapua`ala: Correct.
Chairman Tanaka: But you’ve already move d that. I hate anything to do with Fire. Okay. Anything
else?
Mr. A bbo tt: So the next meeting w ill be wh ene ver?
Chairman Tanaka: Yeah, if anything, the September 27th.
Ms. Kapua`ala: Yes, we have a full age nda on that day.
Chairman Tanaka: Okay, thank you very much. Meeting is adjourned.
H.

ADJOURNMENT

The re being no further business to come before the Board, the meeting adjourned at approximately,
2:39 p.m.
Respectfully subm itted by,

TREMAINE K. BALBERDI
Secretary to Boards and Co mmissions II
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