BOARD OF VA RIANCES AND APPEALS
REGULAR MEETING
APRIL 26, 2012
(Approved: 5/10/2012)
A.

CALL TO ORDER

The regular meeting of the Board of Variances and Appeals (Board) was called to order by
Chairman Kevin T anaka at approximately, 1:36 p.m., Thursday, April 26 , 2012, in the Planning
Department Conference Room, first floor, Kalana Pakui Building, 250 South High Street, Wailuku,
Islan d of Maui.
A quoru m o f the Board was present. (See Record of Attenda nce.)
Chairman Kevin Tanaka: Good afternoon. I’ll now call the meeting of the Board of Variances and
Appeals to order. It is now 1:36. We have a quorum of six Members.
Let’s see, agenda item s, if the re is no objection, we’d like to take it out of order and jump straight
to Item D of Unfinished Busine ss.
D.

UNFINISHED BUSINESS
1.

CHRISTINE A. GALE appealing the Director o f the De partm ent of P ublic
Works' Notice of Violation (V 20010069) for the construction of a mezzanine
without first obtaining the proper building permit, for property located at
3975/3985 Lower Honoapiilani Road, #215, Lahaina, Maui, Hawaii; TMK: (2)
4-3-008:002:0041 (BV AA 20110003). (De ferre d fro m the 10/27/11 meeting .)
a.

b.
c.
d.

Appellee, Director, Department o f Public Work s, County of M aui’s
motion to stay appeal pending Appellant Gale’s complete abatement
of violation;
Co unty of M aui’s preliminary exhib it list;
County of Maui’s witness list; and
County of Maui’s certificate of service.

Ms. Trisha Kapua`ala read the agenda item into the record.
Ms. Mary Blaine Johnston: Deputy Corporation Counsel, Mary Blaine Johnston, representing the
Dire ctor.
Ms. Christine Ga le: Christine Ga le, an d I own Polynesian Shores No. 215.
Ms. Johnston: This is a quick background. This came before the Board on an appeal by M s. Gale
of a notice of violation about six months ago. And we continued to give her time to deal with the
problem. She has dealt with the problem by removing everything that put her in violation . And N eil
Nicholas can explain just very briefly what she has done.
Mr. Neil Nicholas: Originally, wh en I went out on the R FS , there w as a loft in her unit, and it was unpermitted. So we gave Christine an opportunity to get a building permit or remove it. And she
chose to try and have it perm itted. But because of fire codes and other things, there were so many
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roadblocks that finally she decided just to remove the loft. So I was out there last week and
everything wa s remove d but the decking . So I went back and checked with the Planning
De partment, and they said she could keep the deck except for five square feet if she wanted to get
it permitted. But Christine wanted to end this whole process because I guess it’s been painful for
her. So an inspection was done yesterday and everything was removed to end the violation. So
yes terday’s date will be the date that we stop the fine s.
Ms. Johnston: I’m gonna give M s. G ale a chance to talk. I would add this is sort of an unusual
situation that maybe we just continue this for one month. There probably will be nothing further that
the Board will have to consider since you don’t get into the fine issues, but just to be sure
eve rythin g is ta ken cared of.
Ms. Ga le: I just wanted to let you know that the reason that I decide d to not permit or to obtain a
permit and do what they asked me to do was b ecause there was so much mixed – everyone had
a different answer. And in order for me to have the loft, the m ezzanine, of any kind, I had to fire
sprinkle. The re’s 52 units. There were only two of us turned in by– I later– I now have the
document by an employee that I pay my ho meown er’s due to and a board member. And only two
of us were turned in. Only two of us are being asked to put in fire sprinklers. So I paid Engineering
Dynamics $1,800 for their draft. And then they said it was gonna be $4,300 for the sprinkler
system. And then Kris McPhee over at the Water Department said that it would be – that the meter
and the pipe com ing off the road wa s too small, and so it co uld be anywhere from $43,000 to
$123,000. And then he retracted that e-mail, and sent me an e-mail, and said that, no, that was not
gonna be enough, that we had to have a dedicated line for domestic and a dedicated line for
irrigation into o ur property. S o it wasn’t tha t I didn ’t want to have my space, and to reduce it, and
to abide by th e rules. I can’t afford that. And to be honest with you, all these other people in my
complex that have w hat I had, I don’t even think as a group of us, we could afford that. And I just
want this o ver. I want the Co unty off my back. I don’t want anybody to come to my door again.
I didn’t do anything w rong. I bought it this way. It’s turned me into a person that I don’t wanna be.
Mr. Rick Tanner: Could I ask you a question?
Ms. Gale: You can ask m e anyth ing you wa nt.
Mr. Tanner: Just to jog my mem ory on this, I re mem ber most of it, bu t you purchased the unit as
is, that the loft was already there. You me ntioned that two people in the complex–
Ms. Gale: Only two of us.
Mr. Tanner: H ow many un its do you think have th e sam e m ezzanine or loft?
Ms. Gale: There’s 2 6 up stairs units. All of them have. They’re all different styles. I even talke d to
some of the boa rd m em bers that were on the board. The complex was built in, I think, 1972 and
in 197 4. There were three or four board members that came over to the County. And they talked
to someone at the County, and they said, “What do we have to do to put lofts in?” And the Co unty
said, “Whatever happens within your four walls is up to you.” And back in the day, I don’t think they
did – you know? I don’t know who the mem ber was that she talked to. She doesn’t want me to use
her name or her husband’s name because she doesn’t want anybody knocking on her door, and
I respect that. So–

Board of Variances and Appeals
Minutes - April 26, 2012
Page 3
Mr. Tanner: Is the notebook that yo u have there, is th at all just related to this loft?
Ms. Gale: That’s only one of them. I have three. That’s w hat I thought I m ight be asked today. I
keep everything. As a trade, I’m a speech pathologist. I document because I have to go in and
show parents how their children do. So– And I have some things filed under two areas because
it might come up in two different situations.
Mr. Tanner: Yeah, I manage a large association so this is, for me, a very disheartening story, and
I feel really badly for you. To have to go through all this, and then having to rem ove it, and things
like that, I kn ow is incredibly difficult.
Ms. Ga le: It’s not the sam e. You know , it’s not the sam e hom e. Did you read March 29th’s
newspaper on the front of it–the Molokai Case wh ere the couple were–? That’s h ow this all started
is because I was being intimidated by th e reside nt m anager. And I had gone to the cops. And they
told me not to bring it – not to get a restraining order until I had pictures of what he was doing. And
so I bought a motion detector, night-censored camera. And that stopped part of what was going
on, but it’s still happening today. He still comes onto property. So I just have to get this cleared
up and then decide– I don’t wanna sell it with the market the w ay it is now. M y pro perty value has,
you know, everything I’ve worked for, for the last 30 years is– So–
Mr. Tanner: Thank you.
Ms. Johnston: I guess the request is just to continue this for about a month so we can wrap up the
loose ends and just in case we need to come back for some reason.
Mr. Bart Santiago: I have a question. You mentioned fines. Have there been fines assessed on
this case?
Mr. Nicholas: Yes.
Mr. Santiago: What’s the am ount?
Mr. Nicholas: $179,000 plus the original $500 fine.
Mr. Santiago: Does the Co unty expect to c ollec t that?
Ms. Gale: There’s no wa y I can pay th at.
Mr. Nicholas: No. I think these fines are in place because some people completely ignore the
County, and don’t follow through on things, so the County has to take this action.
Mr. Santiago: So the fines have b een levied but the Co unty do esn’t expect to c ollec t it?
Mr. Nicholas: Well, I guess they can do that if they want, but they’ll probably put her out of her
home. That’s not my decision. I, you know–
Ms. Johnston: Maybe I can help you out. There is a set fine schedule. It’s set under the code. It’s
subject to – there are guidelines for adjusting that fine. The Director can adjust the fines and
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usually that’s what happens. When yo u have a huge amount like this, th ere is an adjustm ent. And
the fines that Ms. Gale – I guess you have to pay will be probably considerably less because she
has cooperated. There are many pe ople who don’t cooperate, and that’s o ne of the reasons, I
believe, mayb e M r. Giro ux can help, tha t the fines – the daily fines are set pretty high is to try to
encourage people not to take it lightly, but to go forward and correct the violation. So the fine
amount is up in the air. I mean, there is a fine under a schedule. When it finally gets levied by the
County remains to be seen.
Mr. G. C lark Abbo tt: Mr. Chairman, who – what board has the decision over the fine w hether it will
or won’t be, or how much, or whatever? It’s this Board?
Ch airm an Tanaka: No, the Board does not have th e authority.
Mr. A bbo tt: She me ntione d “Board .”
Mr. Jame s Giroux: I just wa nt to clear that up. Because of the nature of ongoing fine s, the Co unty
has just said that they’ve stopped the clock. So the fact that there’s still an appeal on the books,
there is a certain amount of negotiation that can go on betw een the C ounty a nd the appellant. So
– and that raises a whole other issue of whether or not at the end of the day those fines are fair or
not. If there’s a . . . (inau dible) . . . tha t’s an other appeal.
Mr. Abbott: Thank you.
Chairman Tanaka: Okay, so if there’s no, I guess, no objections from the Board or any other
questions–
Mr. Santiago: I just had one last question, the clarification on the fines. Were those fines being
assessed d aily since the deferral of this h earing from August, October, las t year?
Mr. Nicholas: The way the process works is we give people 180 days, six months, to get a building
permit. And if they don’t obtain their building permit within that 180 days, then we send them a
notice of violation and saying you have another 30 days to get your building permit. And if they
don’t get it within that 30 days, then fines start at a hundred dollars a day. And the next month, they
double to two hundred dollars a day until they top out at a thousand dollars a day. And the fines
just keep running till the violation is re move d.
Mr. Santiago: Doesn’t answer my question. Were the fines being assessed all through this time
while we were waiting–?
Mr. Nicholas: No, no, not all through this time. They started because she did not get a building
permit for the space she had. That’s w hen w e started the fine s.
Mr. Santiago: But it was suspended during this hearing?
Ms. Johnston: No.
Mr. Santiago: No?
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Ms. Johnston: No. It continues to run on paper, but that’s certainly one of the things to be
considered by th e D irector w hen they d etermine an exa ct fine am ount.
Mr. Santiago: So since the last time we heard this case, which was in Oc tober 2011, and we
deferred the hearing until now, eve ry da y the re’s been a fine assessed? A thousand dollars a day
throughout that time until now?
Ms. Jo hnston: Correct.
Mr. Santiago: Wow. Thank you.
Chairman Tanaka: Okay, again, on paper, the clock kept ticking. I believe that–
Mr. Santiago: Does it makes sense when you’re in a hearing or a contested case?
Chairman Tanaka: Well, in this process, because the–
Mr. Santiago: It doesn’t make sense. It sh ould be suspended if you’re in a hearing or a contested
case. Does that make any sense to anyone?
Chairman Tanaka: Yeah, there are times when we have been – where the clock has been stopped.
But in this case, particularly, I believe that the Director – the fines shall be – I don’t wanna speak
for the Director, but significantly– I mean, all factors are weighed in when there is a settlement
reached.
Mr. Santiago: I don’t know, James, is that something that should be considered or discussed? The
procedu re doesn’t mak e sense that if you’re in a contested case, you’ve filed an appeal, you’re in
a case, that the fine continues. It’s just doesn’t make any sense.
Mr. Giroux: Yeah, I guess as a historic background as far as the challenges of enforcement, when
there’s a violation, the County doesn’t know what that person’s gonna do. And so in order to set
firm boundaries, if a pe rson knows there’s a violation, then there’s a leeway time, and that person
can correct it. Once that time is over, and there’s a decision to be made, are they going to remedy
that infraction. There’s an issue of time. Somebody can say they’re gonna do it. Tw o years late r,
you do an insp ection, nothing’s happened. If you’re not accruing the clock from the time you give
‘em the warning, there’s no way to calculate the fine. So this sets a bottom standard that at least
everybody knows what’s on the books from the day that the clock starts ticking till it ends. Now, if
it’s resolved, if there’s an appeal, and the person wins, it’s zero. There’s no infraction, hence, no
fine. If in the middle of the process, it’s remedied, then the Department has to go back and look
at whether or not they feel that there was good faith in the time it took, whether or not there was
cooperation. There’s factors that they have to take into effect of whether or not the end fine that
they demand is reasonable or not. So in the law when somebody does ultimately remedy the
situation, there’s a presumption that the fines should be less because there’s a remedy. But
whether or not there was good faith involved, or whether or not somebody was hiding the ball, and
then at the last minute decided, okay, we’re gonna do it, there’s a lot of factors that have to be
determined, and that has to be done by th e D irector, and he has to use his discretion. The problem
is, or the issue is, is that the letter of the law starts the clock ticking, and ends the clock ticking, and
then we take it from there. And then that’s where the Directors have to evaluate the case – case-

Board of Variances and Appeals
Minutes - April 26, 2012
Page 6
by-case basis.
Mr. Santiago: I guess my only question, last question on this is, this is a deferral from 10/27/11.
I don’t recall the issue why it was deferred. Could that be construed as having extended the time
by not making – allowing it to be heard? For the case to be heard so that we can make a decision?
Ms. Johnston: Let me speak to that because I went back and reviewed the transcript from the last
hearing. Ms. Gale’s appeal did not challenge the fact that there was a violation. She said she
bought it violation in place. It was not disclosed and had tried to deal w ith it. So the re was never
an issue in her appeal about whether there was a violation or not, which is very un usual. Usually
you come in and say, no, I really didn’t have a violation. What she needed w as more time to try to
address whatever she was gonna do to fix it. She finally, I guess, just very recently made the
decision rather than trying to keep going with all the costs that she’s recited to you, it’s just better
to take it out. But in that timeframe, the fine, technically, under the rule keeps running. And again,
there’s discretion on the part of the Director, the Department, to weigh her good faith e fforts in
adjusting the fine. And I think that usually happens. The fine, we come in and say, oh, this has
been computed strictly according to the rule. It rarely is the fine that’s finally assessed and okayed.
But I can ’t – it’s up to the Director. I can only say th at it’s just for the general–
Ms. Ga le: The reason I took it to the final d ays is be cause I ke pt tryin g to get somehow to be able
to save it, but there’s no wa y I can afford those. I can ’t put s prinklers. So it’s easier just to rip it ou t.
Chairman Tanaka: Okay. Ms. Johnston, so you’re saying a mo nth from now you would report back
to this Board as to the–?
Ms. Johnston: Yes, either we’ll file a dismissal, or just p ut it on the calendar and call it up. But Mr.
Nicholas has indicated the fines have stopped as of today? Yesterday? Yesterday, so that’s–
Chairman Tanaka: Okay, so if the re’s no objections from the Board, we’ll defer this item to a m onth
from now w here w e w ill be brought up to the date on the settlem ent.
Ms. Johnston: Yes, thank you.
Chairman Tanaka: Thank you. Okay, back to the first item on our agenda, Appeals. Trisha?
B.

APPEALS
1.

Determine a hearing s officer to presid e over the following m atter:
WILLIAM C. BYRNS of MACDONALD RUDY BYRNS O'NEILL & YAMAUCHI
representing LIN EX INV ES TM EN TS , LLC a ppealing the Planning Dire ctor's
decision to require a fifteen (15) foot agricultural setback for a garage/storage
structure on property located at 3412 Kalua Koi Road, Kaluakoi, Molokai,
Ha waii; TMK: (2 ) 5-1-007:064 (BV AA 20120001).

Ms. Kapua`ala read the agenda item into the record.

Board of Variances and Appeals
Minutes - April 26, 2012
Page 7
Ms. Johnston: Deputy Corporation Counsel, Mary Blaine Johnston, appearing on behalf of the
Direc tor. Last week I had talked with William Byrns. He’s the attorney for the appellant in this case.
And we have agreed on a hearings officer. We would ask that the Board appoint Judge John
McConnell. We have talked to Judge McCo nnell. He is a vailable and w illing to undertake this
assign ment.
Chairman Tanaka: So, Board Mem bers, if there are no objections, this Board will recognize Judge
McConnell as the hearings officer for this case.
Ms. Johnston: An d let me just represent for the record, I told M r. – M r. Byrns is an attorney in
Honolulu. And I told him, d uring our agreem ent, he need not make the trip over here. His client
is on Molokai. Same thing. I said just if we agree ahead of time then everybody can save some
money, so that’s why they’re not here.
Chairman Tanaka: Thank you. Alright. Next item, Variances. Trisha?
C.

VARIANCES
1.

PAUL L. HORIKAWA, ESQ. representing JONATHAN ROSS and SEAN ROSS
requesting variance s to d elete: (1) The requirement that right-of-way access
stree ts be a minimum w idth of twenty-four (24) feet, as required by Maui
Co unty Code, §18.16.060; and (2) The requirement to pave a portion of Door
of Faith Road, a s req uired by M CC , §18.20.040, for the H uelo Hui Partition Lots
Subdivision (Ro ss Su bdivision) (Subdivision File No. 2.2063) located at 215
and 295 Door of Faith Road, Huelo, Maui, Hawaii; TMK: (2) 2-9-007:020 (BVAV
201 000 01).
a.

Request to delete the requ irem ent to obtain an ins urance policy w ith
a minimum policy limit of $50,000.00 and name the County of Maui as
an additional insured on said policy.

Ms. Kapua`ala read the agenda item into th e record.
Chairman Tanaka: Mr. Horikawa?
Mr. Paul Horikawa: Good afternoon, Mr. Chairman, and Members of the Board. My name is Paul
Horikawa. Also present before the Board is Jonathan Ross. Jonathan is one of the applicants.
Jonathan’s brother Sean, he’s a longshoreman, and so when they have work – because of the
econom y, it’s slowed dow n, so I ask – because of his commitment and the need to feed his family,
I ask that his absence be excused today. It’s tough going a round in the com mun ity, but I would ask
that you forgive Mr. Sean Ross for not appearing.
By way of ba ckground, the Board may recall that this matter came before the Board on September
22 nd of 2011. And the Board had granted the request for the variance subject to the condition that
my client obtain an insurance policy and name the C ounty a s an additiona l insured. They d id
attempt to get the insurance policy. And by w ay o f a lette r dated March 16 th 2012, I had sent a
letter asking the Board to delete the requirement. And one of the reasons was that they could not
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get the insu rance. What I would like to do is circulate som ething else to the Board. This is a letter
. . . (inaudible) . . .
Chairman Tanaka: Paul, can you speak into a mic.?
Mr. Horikawa: Can you hear me? Mr. Ch airm an, what I’m doing is I’m circulating a letter dated the
24 th, 2012. When I had prepared the original letter, I was having some computer problems, and I
could only print one of the pages that’s attached to my initial letter to you, but what I did was I was
able to p rint out the w hole transmittal tha t was se nt to me.
And wh at yo u have before you is a letter – we ll, actually, it’s my letter, but the attachm ent is o f more
concern. And the attachment is from Leonard Oka. You may re call Leonard Ok a. I think h is claim
to fame is the Nisei Center, Sons and Daughters, and the Center, but Leonard was also a member
of the Board yea rs ago. So he wa s – I had suggested that they go through Leonard because he
has a background regarding these matters, and so he’s also in the insurance business. He’s a
broker, an insu rance broker.
And attached to his co mmunications are six com munications declining to provide the insurance
coverage that the Rosses had requested. The first is a letter. It’s a com mu nication da ted F ebru ary
10 th 2012 from Island Insurance Company in which they were unable to provide a quote or issue
the policy because of restrictions on the underwriting. And there’s another one from Fairmont
Speciality in which they declined because of the – I guess, well, they just declined to provide a
policy. One of the reasons is they do not acknowledge the existing of a road-widening variance as
a com mercial op eration.
I will note that this property is located in Huelo. It’s approximately 20 miles in the Hana direction
from Paia. And one of the reasons why the insurance didn’t really wanna issue the policy is if there
was a fire, it would probably take a half an hour to 45 minutes to get the fire truck from Paia out to
Huelo. And because of that consideration in the past, they don’t even have insurance for their own
homes as it stan ds today. And that was one of the difficulties that they came across in trying to get
the policy that the Board had imp osed as a condition of granting – the granting of the va riance.
I will note that in loo king at the m inutes of that m eeting, the Board asked m y clients wh at their
position was. And we had asked that the Board grant the variance, but we rese rved the right to
come back before the Board in the event that if the – in the eve nt that it was cost-prohibitive to
obtain the variance. And it’s not an issu e of cost-prohibitive, now, it’s just th at they can’t even get
the insurance now. That’s kind of where we’re – what we’re facing right now. And because of that,
we w ould ask that the Board delete the requirement that they obtain the insurance policy.
As far as the other requirements, my understanding is that all of the other requirements have been
satisfied, but it was just with this one issue . And then, they m ay – not only did the R osses w ork
pretty hard in getting the variance, I had numerous conversations with Leonard in trying to – you
know, how w e could rephrase the request. But in the end, it came down to the final answer being
they cannot get the policy.
Mr. Santiago: Paul, can you remind us? Didn’t we ha ve hold harm less language a s a contingency?
Mr. Horikawa: That’s been submitted to the Departm ent. It’s be en e xecuted and it’s with the Board
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right now.
Mr. Santiago: Thank you.
Chairman Tanaka: I have a question for James. I mean, it’s interesting. We’ve had the request
for– This is in my limited experience, but this is the first time that actually came back and said
nobody wo uld give them the insurance. But in looking at it, most of our variances, we kinda go
through this back and forth a couple of times in the am ount of insu rance, if there is the insurance
requirement that goes along with it. It has always been my understanding that lega lly, the Co unty
is not held liable because of the varia nce, and it is in w riting th rough the hold harm less agreement.
Now, having the additional insurance, while I understand the principle, I don’t necessarily agree with
it a lot of the times. I guess I’m posing this question: how does this Board even address this?
Mr. Giro ux: W ell, in your own rules, there’s a section that talks about the hold harmless agreement
and that you can ask for a m illion-dollar liability insurance to go along with that hold harmless. But
there’s also a section in that rule that says that you can reduce that in accordance to the liability that
you see that the variance would most likely cause. We have situations where people are building
their house three or four inches too high and a million-dollar insurance wouldn’t make any sense
because the liability w ould be that if so mebody clim bed to the top of that and fell, and we’re to
assume that it was the C ounty’s fault for giving them the varia nce, and they wouldn’t have fell and
broken their neck, you know , these are the kind of law suits we’re trying to protect ourselves against.
A typical homeowners insurance would cover a majority of the defense and mo st likely a sum ma ry
judgement. So that’s the kind of risk analysis that’s made is w hat kind of liab ility wo uld the Co unty
likely see itself being dragged into as a law suit. W here there’s definite liability w here som ebody’s
building up onto a cliff side, and there’s chances that the cliff falls, or something falls on the house,
and somebody could die, you know, we look at the situation and say, well, if this is a ten milliondollar home, what’s the risk to the County if we’re dragged into a lawsuit and found liable for
allow ing a va riance in a d angerous situation.
So there’s no – nothing written in stone on what this number is. It’s kind of – we do have a
Department within the Co unty called R isk M anagem ent. That’s their expertise. They look at the
insurance issues, look at what our exposures are. And we, as the County, are self-insured and we
have various underwriters. It’s a complex arena. I’m not gonna say I’m a n expe rt in it. I think I’ve
dealt with it enough to understand that it’s complex. But unless you ’re talking to so mebody who’s
an und erwriter, or a risk m anager, or somebody like that to understand exactly what you’re dealing
with, what is the coverage, wh at’s th e cost, what’s th e liab ilities yo u’re looking at, it’s a– We kind
of leave th e issue to the Board because you’re the ones reviewing. You get the topographicals.
You get how much of a variance is this from the normal run of the mill construction project. O r is
it something that is health and safety – raises a health and safety concern? So a million dollars is
not set in sto ne. In this case, you guys dropped it do wn to fifty thousand. So it’s just an issue of
right now, w e’re being told th at it’s not – they’re n ot able to acquire it.
Mr. Horikawa: Can I make–? I’ll make three statements dealing with pretty much the same issue.
One, several years ago, I think th is is like two or three years ago, we did the variance for the
expansion of the Binhi At Ani. And as you may recall, the Board in that particular case, they waived
the requirement that they ge t the insu rance. And that was only for a parking va riance.
But more to the present, I think an issue that’s more at hand is on the September 22 nd agenda, we
had the Morreira Variance, but because of the time that it took to deal with that particular issue, that
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particular matter was carried over as unfinished business, and I think we took it up either on the 13th
or the 27th of O ctober. And it was the same – the Morreiras and the Shim s, they had the same
request that the Rosses had with respect to their subdivision that was right below Kula San. And
in that particular case, the Board did grant the variance, but they did not impose a requirement that
the Shims and the M orreiras obtain the insu rance. And in that particular case, I think there was
justification for it.
As Jim said, it’s up to the experts. And in this particular case, based upon the comments of the
underwriters, I me an, they just – they d on’t wanna – for whatever reason, they just don’t wanna
provide a qu ote. They don ’t wanna w rite the policy. So it’s sort of like an impossibility situation
where it’s really difficult for them to get the required insu rance. They w ould like the variance, but
they wo uld also request tha t you delete the requirement because of what they’ve been told by the ir
insurance carriers.
Mr. Santiago: I’d like to go ahead and m ake a motion.
Chairman Tanaka: Go ahead.
Mr. Santiago: Motion to delete the condition of the insurance for the simple fact that there’s no
opportunity to secure insurance.
Mr. Tanner: I’ll second.
Chairman Tanaka: It has been moved and seconded. Discussion?
Mr. Abbott: Please, Mr. Chairman. I’m not familiar with a lot of this. I’ve read all we have here. My
concern is health and safety. They are admittedly and according to the insurance company, 20
miles away from the nearest thing they even want to touch. If the road is to be used for emergency
vehicles, i.e., Fire Department, Police, whatever else, and intruders, you know, who know s what’s
gonna happen? Somehow the Co unty’s got to be protected and this Board. And I don’t thin k it’s
a w ise idea to not ins ure somehow .
Mr. Santiago: But I thought the hold harmless protected us.
Mr. Giro ux: The way a hold harmless works is that basically, it’s a document that if something
happens and there’s an injury or a loss, the person who has that injury or loss sues somebody, and
the attorneys do a shotgun. The property o wn er, yo u know, w ho built the ro ad, who built the fence,
wh o’s required to maintain it, who’s required – wh o has custody, control, the com plaints are like this
thick. The County somehow gets dragged in there because we gave them a variance.
The hold harmless states that – basically, we tender to their insurance c omp any and says, hey,
there’s a hold harmless. That means you defend us in this case. Now, with the hold harm less , it’s
only as good as the person’s ability to tender a defense meaning that if they don’t have insurance,
that’s usually your defense. Without insurance, you’re asking the hom eow ner to carry the burden
of your defense. That means he’s gonna hire his own attorney. His own attorney is gonna be
defending you and the money’s gonna com e out of his p ocket. Now, as a homeowner, something
like that is very – if you catch yourself on the back end of that puppy, you’re gonna get kicked
because as a homeowner, that’s – you know, w e’re talking – if somebody – a death or an injury that
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ends up in so mebody no t being able to work for the rest of their lives, you’re talking about three,
four, five, te n million dollars. That’s just what they’re asking for. The cost of litigation, you can
autom atica lly just throw in a third of that just to get you started. We’re talking depositions, medical
records, experts, you know, it goes on and on. It’s expens ive. This type of litigation is very
expensive. People – law yers mortgage their homes in order to finance this type of litigation. So
that’s when they think they’re gonna w in. W hen you’re on the possib le losing end of that, it really
becomes a real burden on the litigant. You know, w e’re talking w orst case sce nario, and that’s
what insurance is for is when things don’t go the way that you had dreamed. Hopefully, the
insu rance company th at yo u’ve hired has the resources to protect those interests.
Mr. Abbott: If I may? Did I not hear from Mr. Ho rikawa that he said tha t the hom eow ners
themselves don’t have insurance on their own properties?
Mr. Ho rikawa : That’s correct.
Mr. Abbott: It’s a touchy situation.
Chairman Tanaka: I guess sp ecifically to this, the issue of insurance, it’s not – we’re not talking
about if the property owner’s house burns down and having the insurance to pay for building a new
house. We’re talking about by the granting of the variance that if some body – if the roadway had
been widened to 24 feet, the road was that much safer. So if somebody died on that road, got run
over on the road and sued them, the County would become– Now, there is an agreement that
goes along with it which is legally binding, but like James had just described, it is possible that the
Co unty could be dragged in too . Part of m y fee ling is that when you talk about something in an
extreme case wh ere a hundred m illion dollar lawsuit, what does a million dollars of insurance do?
What would ten million do? What would no insurance do? So we weigh that as well. None of
wh ich h elps m e – direction here.
Mr. Santiago: We’re talking about a fifty thousand-dollar coverage. If there’s gonna be a critical
case, wha t’s fifty thousand, really?
Chairman Tanaka: And actually, M r. Ho rikawa , in ou r meeting minutes, I believe it wa s – the
number wa s reduced from a m illion to $500,000.
Mr. Santiago: Not $50,000?
Chairman Tanaka: In your letters to the Board–
Mr. Ho rikawa : Well, what I did was I was looking at the letter dated January 30th that’s atta ched to
the March 16 th letter. That’s the approval letter from the Department. I had just quoted what the
Department had sent to me regarding the preparation of the hold harmless.
Chairman Tanaka: Interesting. You’re missing a zero there. Well, Board Members, any more
discussion? More questions? We have a m otion. W e have a second. So w e are procedurally in
discussion of that motion.
Ms. Kapua`ala: Excu se me, M r. Ch air, the record should be corrected that it is a $500,000
insurance requirement that the Board–
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Chairman Tanaka: It was reduced to $500,000.
Mr. Ho rikawa : With tha t, I would also request that my letter to be revised to include the amount that
the Board had granted wh en it acte d on the m atter, wh atever it is.
Ms . Kap ua`a la: That is no t a problem , sir.
Mr. Horikawa: Thank you.
Chairman Tanaka: Help. Board Members, we are still in the discussion phase of our motion. Any
more discussion?
Mr. Ray Shimabuku: Well, for me, I would agree with Mr. Abbott. If this was 30, 40 years ago,
maybe no problem because back then, people didn’t sue as it’s happening. But in today’s situation,
you know, anything goes now days, you never can tell. That’s my only concern.
Chairman Tanaka: Now, Mr. Horikawa, correct me if I’m wrong. My recollection of this and by kinda
skimming through our minutes was that – well, the character of the area, the Public Works or the
Co unty of Maui says you need 24 feet of pave ment or acce ss? A 24-foot right-of-wa y or p ave ment?
Well, we granted the varia nce from that?
Mr. Ho rikawa : Yeah, there w ere two requirements. On e, as the Board m ay re call, one , there is –
this subdivision is like a ten-year-old subdivision? How old?
Mr. Ross: . . . (inaudible) . . . We got a preliminary approval in 1992. I think somewhere it states
that. We’ve been wo rking on it since then. It’s not to be d eveloped. It’s for fam ily memb ers to build
houses. The C ounty w ouldn’t let us build more than two houses onto 12 acres. So basically, when
my parents were alive, we we nt to split it, you know , the five w ays . That’s just a little background
on it.
Chairman Tanaka: Yeah. Now , how many lots?
Mr. Horikawa: Five lots?
Mr. Ross: Five and one de dicated to the County, right? Six.
Mr. Horikawa: Let me explain the context of the 24-foot. What happened is this subdivision has
been pending for about almost 20 years now. And what happened was in the interim, as you may
recall, there was another subdivision that’s closer to Hana Highway that was being processed, and
that was the Wimberly Subdivision. You’re familiar with the–? And what they found out was the
roadway was in the wrong location. Even though the roa dway, ac cording to the m aps that w ere
prepared for the State, as well as the Territory– I mean, we even went back to the ma ps that were
prepared in the ‘30s. And the map we found was – it appeared to be in the same location. And
even in some of the State map s show ed the roadw ay to be 30 feet. But whe n they did W imberly,
they said that the road was in the wrong location. And because of that, because the road was
partially in the W imberly’s pro perty, and p art of it was in the original location, they said it was less
than 24 feet. I think there was testimony presented to the Board that the actual width of the road
is like about 30 feet. But because it presented a potential issue, we asked for the variance because
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there wa s – I think the – Subdivisions was taking the position that it was les s than 24 because it
was – a portion of it was on private road. So that was the nature of that variance.
The other varia nce is to delete the paving requirement. They would be required to go pave what
is now known as Door of Faith Road because of the subdivision requirem ents. Before yo u could
defer it, but a couple of years ago, they deleted that provision. So we asked the Board, and the
Board granted the request for the variance to delete the paving requirement. You may recall that
we had testimony of a lot of the residents of Lower Huelo including, Lucienne DeNaie and all of
those people. And Jonathan– I mean, Lucienne, she’s part of the committee that collects the
funds from all of th e neighbors. And Jonathan has the backhoe. And so what they’ll do is they
provide the maintenance for the roadway. They’ve been doing that for the last 20 years. So in that
portion of fronting the property, I d on’t have the pictures with me now , but it was pretty w ell
maintained when I went down. And they do it–what? Twice?
Mr. Ross: W e’ll maintain it whenever it gets bad. It’s weather-dependent. We don’t– It’s not a
regu lar– The County doesn’t recognize the road. And there’s no TMK for the road. It’s real gray,
literally, gray. So we gravel it. We take care of it. We’ve been doing it for more than 20 years,
closer to 30, probably. And in my opinion, actually, if that road got paved, there’d be problems.
The re would be problems. We’ve installed our own little speed bumps and yo u can tell in the dust.
And Moki Kahiamoe is a very good friend of mine, an equipment operator also, and we kinda take
care of the roughians that–
Mr. Ho rikawa : Yeah, that burn rubber. The first qu arter of a mile or so, it is pave d, and it was done
under Mayo r Lingle’s ad ministra tion. And I spoke to David Goode about this and they pave it. You
know, when they had excess asphalt, they would come down and pave it. So – and it also serves
one of the historic churches and it’s also a polling place. So that portion is pretty well paved. But
that road eventually turns into dirt as you go further towards the ocean. So that’s–
Mr. Giroux: Can I ask a question, Chair? Just for clarity, does Lucienne’s – do they have like a
nonprofit organization, or did they officially establish themselves as an organization?
Mr. Horikawa: It’s just a neighborhood association that most of the people–
Mr. Ross: Ad hoc.
Mr. G iroux: S o they’re no t carrying insuran ce either?
Mr. Ro ss: No . W e’ve tried to get insurance on our property. I mean, you know, of course,
everybody wa nts to be insured. I me an, I built a house. We would never be able to have a
mortgage or borrow against the house, and our bankers have told us that. And one of the biggest
reasons is the fire issue. Of co urse, you c an p robably get some sort of insu rance by g oing to
Lloyd’s or somewhere. That’s what they’re saying but it’s gonna be astronomical. I mean, anything
can be insu red. But in all practicality, they wanted to issue a hom eown ers, you know , if we wanted
to go to a bank, and they said, okay, we need insuranc e. We c ouldn’t get it on the property, on the
big chunk.
Mr. Giroux: I completely understand your situation. I just want to throw two things out and hop efully,
it doesn’t ca use confusion. But one, we did have a variance for a road-widening lot in Huelo, the
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north – the South H olokala Road . That was a subdivision halfway up that road. And we gave a
variance to not widen the part of the road that the applicant didn’t own. I believe there was
insu rance related to that.
Mr. Ho rikawa : Who’s the applica nt?
Mr. Giroux: Trish, do you remember the applicant on that? We made them do bulb-outs because
they didn’t wanna cut the trees down. It was com ing off of South Holokala, and then there was a
big turn, and then on the top of that, there was a four-lot subdivision. But I believe they had to get
insurance because they had to widen what was in front of their yard or in front of their lot, but we
didn’t make them widen the whole access. And that’s – I believe they’re in the same situation.
They’re off grid, possibly, without responder – you know, the 45-minute response, the insurance.
The other thing I wanna throw out is tha t sometim es there is possib ilities w ith your auto insurance
to create umbrellas that would cover certain liabilities that could be specifically set out by the
insurance company. I mean, I don’t wanna be a commercial, but if you talked to Allstate, you know,
some of these American–
Mr. Ross: Yeah, I went to Liberty Mutual who I’ve been with forever since I started driving. That
was my father’s company an d then – everybo dy u sed in our fam ily. He – John . . . (ina udible) . .
. basically shut us down, too, on that. So we’d change – we’d have to change.
Mr. Giroux: Insurance carriers.
Mr. Ross: Yes, of course.
Mr. Giroux: I’ve recent – I mean, personally, I recently have b ecause of m y insurance situation, I
explored that. And my carrier told me that they could work with me as far as because I don’t own
prop erty, but I rent, but then I have other liab ilities, and that they could actually create um brellas
specifically for what I wanted to protect. That’s boats, cars, trailer, and other assets. So there’s–
When I’m looking at your – this company that you went to, and I’m not making any judgement calls,
I’m not saying I’m a n expe rt, but what I’m looking at is th at this is a commercial ge neral liab ility
company. The product that they pro duce is for b usinesse s. And from wh at I’m reading is that
they’re saying, first of all, you’re not a business. You’re not running a business on this property, and
that that’s not the product they would sell you. The product the y pro bably could se ll you is
insurance for fire, but they’re not gonna cover that because the – of the response time. So I’m
reading this, a nd I’m re ading a no. I understand the no. I’m just question ing, is this the company
that’s gonn a be able to offer you the pro duct you’re looking for?
Mr. Ross: I believe when we went looking for it through Mr. Oka, it had to be through a com mercial.
He said tha t has to be a com mercial – I th ink th ey call it a surplus and excess or something. That’s
how they hunt for this.
Mr. Horikawa: Well, no. He had tried to go through it as a residential. And when he didn’t get the
response, he said he wanted to try as a commercial because he might be able to get the coverage
that way. So that’s the result of what you have before you today.
Mr. Giroux: Becaus e I’m just reading the response, the Feb ruary 9 th response. And it’s saying,
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“Please mark your records that we m ust decline this subm ission because we are not a G L m arket,”
a general liability market, “for businesses which have house, horse, or business.” And then the
second phrase is, “Lacking an a ctive business ope ration.” S o they’re looking at the property and
saying we know yo u’re asking for a business coverage, but we can’t do it because we can’t define
you as a business. And then the next phrase is, “We do not acknowledge the existence of roadwidening variances as a commercial operation.” So I don’t see if somebody were offering general
liability, and their underw riter w asn’t restricte d to only covering businesses that then they could –
they could possibly offer you a general liability on property ownership not related to housing.
Mr. Horikawa: Well, we can try again, and come b ack again if you allow us to do that, but I don’t
know what the respon se– W e can try.
Mr. Giroux: Yeah, I mean, I’m just throw ing that out as far as I’m looking at it as in front of me. I
mean, I kno w this is difficult, but we have sent people back, to ld them look at option two and three,
and then if you’re seriously closed out, then we–
Mr. Horikawa: Yeah, what I had done is I just e-mailed the findings of fact and conclusions of law
and the order to Mr. Oka, and I said, “Eh, get us the insurance.” I mean, that was the marching
orders on that one.
Chairman Tanaka: Let’s see if we get to that point. W ell, pa rt of it as I browse through this back
in our minutes where the Fire Department said no – well, basically, no problem. The Police
Department said, yeah, it would be nice to have paved roads if we ever have to go down there. But
that was part of the justification for the varia nce.
So now back to the issue of the insurance. And I think b ecause of the fact tha t it’s not a public
road, it’s not – tourists aren’t gonna be driving down there and run over each other, that was the
reason why I think we reduced the insurance policy. In fact, our minutes actually – w e had to
backtrack and say if we were even gonna add any insurance to this variance. Again, trying to
we igh wh at kind of possible liability th ere is.
Okay, it has been disc ussed. W e still have a motion and a second on the floo r. Why d on’t we go
through that, then? It has been moved and seconded to delete the insurance requirement. All
those in favor, please say aye. Three ayes. Any opposed?
It was moved by Mr. Santiago, seconded by Mr. Tanner, then
VOTED:

To dele te the insu rance re quirem ent.
(Assenting: B. S antiago, R . Tanner, T. Espeleta.)
(Dissenting: R. S him abuku, G . Ab bott.)
(Excused:
P. D e Ponte, B . Vadla, J. Haraguchi.)

Ch airm an Tanaka: Okay, we’re three to two, so the motion is–
Mr. Giroux: W ell, there’s no action. We can defer this, there’s a couple Members that are not
present, unless th ere’s an alternative m otion.
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Chairman Tanaka: Yeah, actually, it sounds like the applican t and M r. Ho rikawa are willing to –
probably will have to go back and– What I would entertain, I guess, from the Board would be–
Mr. Giroux: You can move to defer or it w ould be – a deferral w ould be automatic if w e have just
lack of–
Chairman Tanaka: If we have no action. Okay. So at this – at present, we have no action. Board
Mem bers, is the re any o ther discussio n? Any oth er suggestion ? O therwise, taking no action , I
guess what we would have to do would be for the applicant to–
Mr. Horikawa: Can I make a request? I’ll speak to Mr. Giroux, and we’ll take his advice, and then
we ’ll ask that the Board defer this. I’m – in a m onth, it’s gonn a be bad for me. I kno w there are time
guidelines that these things have to be submitted by, but I would also ask for an extension of the
time to submit everything. And the only reason is next month is a real bad month for me. And then
in the latter part of June, I have to take m y wife up to the M ainland for an operation. So eithe r in
– I don’t know what your schedule is like, but if we could do it so me time in the e arly pa rt of June,
and then m ayb e the first m eeting in Ju ne, or m ayb e the first m eeting in July, if that’s – if your
sch edule permits.
Chairman Tanaka: Yeah, as long as any tim eframe requirem ents, I would se e no problem if we said
in July.
Mr. Horikawa: Yeah, but I would also ask for an exte nsion because I kn ow there’s a deadline to
subm it the in surance as we ll as the hold harmless .
Chairman Tanaka: Now, the hold harmless agreement has already been recorded?
Mr. Ho rikawa : No, it’s been subm itted, b ut it ha sn’t bee n given back to me to record yet.
Ch airm an Tanaka: Okay. A nd is tha t because it’s only a piece of the entire requirement?
Mr. Giroux: Yeah, we usually wait for the certificate of insurance.
Chairman Tanaka: Okay. So, Trisha, is that correct? Ninety days of that issuance was–?
Ms. Kapua`ala: That’s the standard language within that condition that the hold harmless
agreement be – is it recorded or submitted? Submitted to the Department within 90 days from the
date of the decision and order. So that 90 days has actually–
Chairma n Tana ka: It’s already gone b y?
Ms. Kapua`ala: January 30 th wa s the date that this decision and order was served. So the 30 th.
They will not – they will pass the 90-day re quirem ent, but it’s not uncommon for this to h appen. W e
are constantly working with applica nts to get their insurance, get the sign off from Co rp. C ounsel,
the M ayor, as w ell as the pro per–
Chairman Tanaka: My question would be to James then, is something that has been accepted
versus recorded, is it legally binding?
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Mr. Giroux: Well, they’ve signed it and submitted it, so since he hasn’t sold the property, he’s on
notice that there’s a docum ent there. The recording makes it run with the land, but the problem is,
is we don’t have the problem is we don’t have the insurance to go w ith it.
Ms. Kapua`ala: And – we ll actually, this variance is no t in place until all of the conditions are met
meaning the hold harmless agreement be not only submitted as an executed document, but
executed by th e M ayo r, under Co unty Seal, reco rded, and part of that agreement is that the
insurance certificate be attached.
Mr. Giro ux: Y eah, the M ayo r hasn’t signed it yet.
Chairman Tanaka: So giving you to July is no problem because theoretically, you don’t have a
variance until this happen s anyway.
Mr. Ho rikawa : Yeah. Sometim es in the past, the y – I’ll get a call telling me that the varia nce is
gonna be rescin ded. So I kin da have to get on the horse and start–
Chairma n Tana ka: Is it within our power for this Board to say, okay, we’ll set the date of July?
Mr. Giroux: That’s fine.
Chairman Tanaka: Okay. Is there any objections from the B oard? July wo uld be– O kay, we’ll do
it that way.
Mr. Aaron Shinmoto: July 12 is the–
Chairman Tanaka: Would that be alright–the meeting date?
Mr. Horikawa: Well, let me – yeah, the meeting date is July 12 th. July 12 th is fine. Okay, that’s fine,
yea h.
Mr. Shinmoto: M r. Cha ir and Mr. Horikawa, the dates we have are June 14th, June 28th, July 12 th,
or the 26 th.
Mr. Horikawa: Oh, no, no. No, no, he’ll come on July 12.
Mr. Shinm oto: July 12, okay.
Chairman Tanaka: On or before July 12 th? Potentially, that could be before.
Mr. Ho rikawa : Wait, wait, wait. W ait, I thought the hearing date was July 12 th, on the request, but
the insurance is by when?
Chairman Tanaka: Oh , no, no, no. I me an, this – yea h, sorry. That we have set the date of July
12 th, July 12th’s meeting for this to come back.
Mr. Ho rikawa : Thank you. Appreciate it.
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Chairman Tanaka: Alrighty. Next item on our agenda, Trish?
2.

MICHAEL J. ANDERSON requesting variances from Maui County Code,
§§19.30A.030, 16.08.060(A) and (E), and 1997 Uniform Building Code, §§501,
503.2,, 705, 1006.2.1, and T able 5-A, to allow the w estern portion of an existing
dwelling to be on the prope rty line, wh ereby a six (6) foot and fifteen (15) foot
side yards, a roof projection no nearer than three (3) feet to the lot boun dary,
and one (1) hour fire-resistive construction for exterior walls and projections
are required, and to allow roo f pro jection s to exceed twelve (12) inches in
areas where openings (windows/doors) are prohibited, and unprotected
openings in exterior w alls, an exte rior ex it balcony and a s tairw ay to be less
than three (3) feet to the property line for property located off of Hana
Highw ay, Pauwela, Haiku, Maui, Hawaii; TMK:
(2) 2-7-004:039 (BVAV
201 100 18).
a.

Findings o f fact, conclusion s of law , and d ecision and order.

Ms. Kapua`ala read the agenda item into the record.
Ms. Kapua`ala: And this is a request from staff that we clarify the final decision and order. We ’ve
drafted the document and after reviewing the minutes realized that the Board granted this variance
in two parts. One for – one motion was taken up for Title 19, and then one was for Title 16. But
what happened w as the discussions w ere separated w here an ap proval for the Title 19 variance
said, and I might be mixing this up, but one approval said we shall have a hold harmless
agreement, while the other one said that the insurance requirement would be one million dollars.
And rather than splitting the two approvals in writing, because that would mean is th at I would have
to say Title 16 has this condition of a hold harmless agreement; Title 19 has this condition of
insurance requirement. Just procedurally, it would be cleaner if it was okay with the Board that we
draft the decision and order as one comprehensive approval with the following conditions. And so
all we’re doing is asking that the Board amend its decision to reflect what was submitted to you and
is on record today as the prop osed findings of fact, conclusions of law , decision and o rder.
Chairman Tanaka: Okay, and that would be for both to have the hold harmless agreement and the
million-dollar insu rance requirement?
Ms. Kapua`ala: Correct, as well as Cond itions No. 3 and 4 just to be part of the comprehensive
approval rather than only attach to a Title 19 variance versus a Title 16 variance.
Chairman Tanaka: Board Membe rs who were here at that time, what is your recollection of this?
This was they were going to remove a sliver of that building.
Mr. Shimabuku: They were gonna remove it, eh?
Chairman Tanaka: Yeah. It was just a – whatever, a foot–
Mr. T ann er: A few inc hes of a corne r.
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Mr. Abbott: Yeah, 1.78 inches.
Chairman Tanaka: Okay, so now with – well, the reason why I asked the B oard Me mb ers w ho w ere
here, was that– Now I’m trying to look at who made the motion and how we proceeded.
Mr. Tanner: Yeah, I think the intention was that both conditions would be placed on both variances.
Mr. Giro ux: I g uess th e confusion could be that since we took it up separately, when we do – when
we put the million-dollar insu rance is what we don’t wanna do is have an accrual of two million
dollars. So the intent to clarify would be that we did take up two separate types of variances, but
the project as a wh ole wo uld only carry the hold harmless agreement and the million dollars. So
one hold harmless agreement and one million-dollar insurance coverage for the project as a whole
and not as an accrual.
Mr. Tanner: James, to make sure I’m clear, when we talk about a million dollars’ insurance
coverage, what we’re talking about is that the County be added as an additionally insured on that
coverage, not that you’re going out and getting a separate–
Mr. Girou x: Right, you ’re not buying– What the hope is, is that the homeowners’ insurance will give
you an umbrella, and on that umbrella, the County will be named as an insured. On this o ne, I don’t
think the intent was to have the– I think what happened w as because the intent was only to make
it a million, we just – somehow just had the hold harmless, and then on the other one had the
million dollars.
Mr. Santiago: . . . (inau dible) . . . no t double . . . (inaudible) . . .
Mr. Giroux: Yeah, I think it’s more of a drafting issue than double . . . (inaudible) . . . a million dollars
for every variance.
Chairman Tanaka: Okay. So we need to – is it adopt this as the final D&O?
Mr. Giro ux: Y eah, as recommended by the Planning De partment.
Chairman Tanaka: Which is what you just stated, Trish, that it’s a single entity of – for both?
Ms. Kapua`ala: Yes.
Chairman Tanaka: Okay, the Chair needs a motion to accept the findings of fact, conclusions of
law, and d ecision an d ord er.
Mr. Espeleta: So moved.
Chairman Tanaka: It has been so moved. Is there a second?
Mr. Tanner: Second.
Chairman Tanaka: Okay, it has been moved and seconded. All those in favor of adopting as stated
in front of us and explained by Trisha, please say aye. Any opposed? No.
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It was moved by Mr. Espeleta, seconded by Mr. Tanner, then
VOTED:

To accept the findings of fact, conclusions of law, and decision and
order as discussed.
(Assenting:
(Excused:

T. Espeleta, R. Tanner, B. Santiago, R. Shimabuku,
G. A bbott..)
P. D e Ponte, B . Vadla, J. Haraguchi.)

Ch airm an Tanaka: It has been accepted. Thank you ve ry m uch.
Ms. Kapua`ala: Thank you.
Chairman Tanaka: Okay, next item, approval of April 12, 2012 minutes.
D.

APPROVAL OF THE APRIL 12, 2012 MEETING MINUTES

Chairman Tanaka: I guess we need a m otion to approve the minutes.
Mr. Shimabuku: I make a motion to approve.
Chairman Tanaka: So moved. Any second?
Mr. Abbott: Second.
Chairman Tanaka: It has been move d and seconded. All those in favor of approving the minutes,
please say aye. Any opposed?
It was moved by Mr. Shimabuku, seconded by Mr. Abbott, then
VOTED:

To approve the minutes of the April 12, 2012 meeting.
(Assenting:
(Excused:

R. Shim abu ku, G . Abb ott, T. Esp eleta, R. Tann er,
B. S antiago.)
P. D e Ponte, B . Vadla, J. Haraguchi.)

Ch airm an Tanaka: Minutes appro ved. Thank you. Let’s see, Director’s report, status. Trish or
Aaron?
F.

DIRECTOR’S REPORT
1.

Status Update on BVA’s Contested Cases

Ms. Kapua`ala: No, there is nothing to report at this m om ent.
G

NEXT MEETING DATE:

Thursday, May 10, 2012
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Chairman Tanaka: Okay. The next meeting date, Thursday, May 10 th. Do we k now w hat we ha ve
at this time?
Ms. Kapua`ala: Yes, we have a variance request from the flood zoning requirements to n ot elevate
a prop osed Baldw in Be ach Park comfort station. It’s a variance request from the Co unty of M aui;
however, they’re being represented by Munekiyo and Hiraga.
Mr. Giroux: Is that the Parks Department or is it Public Works?
Mr. Shinmoto: This is a comfort station, restroom, that got destroyed this last high waves, I guess,
we had. It’s a replace ment restroom that’s be ing built at ground level. If they’re in a tsunami zone,
it requires elevation. So this is wh at they’re coming in for.
Mr. Tanner: Where was this?
Mr. Shinmoto: Baldwin Park, Paia.
Chairman T ana ka: O kay, is that the only item that w e ha ve so far?
Ms. Kapua`ala: Yes.
Chairman Tanaka: Alrighty, any other discussion? N one? W e’ll see you n ext month. Meeting
adjourned.
H.

ADJOURNMENT

The re being no further business to co me before the Board, the m eeting adjourned at app roximately,
2:50 p.m.
Respectfully subm itted by,

TREMAINE K. BALBERDI
Secretary to Boards and Co mmissions II
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