BOARD OF VA RIANCES AND APPEALS
REGULAR MEETING
FEBRUA RY 23, 2012

A.

CALL TO ORDER

The regu lar meeting of the Board of Variances and Appeals (Board) was called to order by
Chairman Kevin Tanaka at approxim ately, 1:35 p.m., Thursday, February 23, 2012, in the Planning
Department Conference Room , first floor, Kalana Pakui Building, 250 South High Street, Wailuku,
Islan d of Maui.
A quoru m o f the Board was present. (See Record of Attenda nce.)
Chairman Kevin Tanaka: Go od afternoon. I’ll now call the meeting of the Board of Variances and
Appeals to order. It is now 1:35 and we have our quorum of five. First item on the agenda, Trisha?
B.

PUBLIC HEARING
1.

MICHAEL J. AND ER SO N requesting va rianc es from Maui County Code,
§§19.30A.030, 16.08.060(A) and (E), and 1997 Uniform Building Code, §§501,
503.2, 705, 1006.2.1, and Table 5-A, to allow the western portion an existing
dwelling to be on the prope rty line, wh ereby a six (6) foot and fifteen (15) foot
side yard, a roof projection no nearer than three (3) feet to the lot bound ary,
and one (1) hour fire-resistive construction for exterior walls and projections
are required, and to allow roo f pro jection s to exceed twelve (12) inches in
areas where openings (windows/doors) are prohibited, and unprotected
openings in exterior walls, an exterior exit balcony and a stairway to be less
than three (3) feet to the p roperty line for property located off of Hana
Highw ay, Pauwela, Haiku, Maui, Hawaii; TMK: (2) 2-7-004:039 (BVAV
201 100 18).

Ms. Trisha Kapua`ala read the agenda item into the record. She then presented power point and
video presentation s of the subject parcel and surrounding properties.
Ms. Kapua`ala: And the applicant I believe is here, Mr. Michael J. Anderson.
Mr. Michael Anderson: My name is Michael Anderson and I’m applying for a variance. She has
read ove r all my notes. It’s been a long process, real difficult process for me. Do you have any
questions you need to ask me? I’d love to answer them for you.
Chairman Tanaka: I do have a question. You purchased the property in 19 – as far as when it was
built and when you purchased the property.
Mr. Anderso n: The structure was b uilt in approximately 1990 by Steve Randle. I started the
purchasing process in ‘99. I lived there. I rented first for about six months, and then I went into the
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paperwork to actually seeing to buy a percentage of the land. At that time it was – there was no
lots that was actually surveyed, so it was just our buying into a hui land is what I thought. So I
bought a percentage of land in late ‘99 is when we started that process.
Chairman Tanaka: So in the late ‘90s, no one knew that the structure was right on the property line?
Mr. Anderson: No, nobody knew exactly where the lines were because we thought it was just one
lot. It was 11.5-something acres. That’s w hat the understanding wa s when I bought into the
property. There w as three own ers at that tim e. I was the third buying in.
Mr. Rick Tann er: What prom pted the survey?
Mr. Anderson: A hostile takeover by Rush Randle. He started saying that he’s going to force
everyone to sell their property because he owned 53% of the land. So he started filing for hostile
takeover. We all denied. So he actually went into the County and started looking for lot lines to see
if there was any survey ever had done. That’s when he found out that there was four parcels down
there. That’s w hen he started hiring Bruce Lee to do surveying. That was in approximately 2006,
2007. No one w anted to lea ve th e land except for R ush. W e all wanted to raise our family and live
and die down there. And Ru sh wa nted to force everyon e to sell. And he w anted to m ove to Oahu
and none of us wanted to m ove . That’s w hen it went into mediation with Judge McConnell not too
much far after that.
Chairman Tanaka: Board Me mbers?
Mr. Stephen Ca stro: Yeah, I have a question. So, prior to yo u getting into this hui, you didn’t know
that there w as four parcels in it?
Mr. Anderson: No, I was informed by the sellers that it was just one 11.5-acre parcel, and I was
buying 13% wa s the first la nd deal tha t we made. I’m sure there’s a copy. It might be Exhibit B or
C o f the actual first land deal was m ade.
Chairman Tanaka: Please– Okay, I see the – as far as the easement granted, which is described
as 15 feet that runs–what is it–78 feet along the property line, so that is – and when was that
granted?
Mr. Anderson: That was granted in 2010, I believe, right before Ru sh wa s trying to sell his parcel
he owned. That wa s part of the mediation agreement was that he gave me a setback. N ot a
setback, but a– What did he give me? An easem ent. An easement was granted by Rush in 2010.
That was because McConnell made him do that as part of the decision that McConnell came with.
Mr. Tanner: So he gave you the easement because he had to?
Mr. Anderson: Well, he gave me the easement because he said he would. In the mediation, he
said that he would agree to give me an easement for my house to sit where it sits. And I didn’t even
pursue the easement until 200 9, I believe. A couple of the Co unty mem bers cam e dow n and did
a little survey of my land. And they’re the ones who said, well, you know, you should maybe get
an easem ent from your neighbor. It might be easier than moving your house closer to the riverbed,
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taking a bunch of money to move my house closer to the riverbed, which could be a potential
dan ger. That was Paul Fasi who came out and did a survey. He did an actual – you know, came
out and viewed it, and came with Jim Buika. And they suggested that I went for the variance
inste ad of m oving the house. It’d probably be easier and less e xpe nsive.
I’m just trying to deal with what I got dealt. I was dealt a hand and I’m just trying to fix everything
that was given to me. I’ve done archaeological inventory assessments. I’ve done new roads. I’ve
done rock walls. I’ve d one S MAs. I’ve gotten all my grub and grading permits. I’ve tried to do
everything by the book since I’ve been down there, which the guy previously did not. I’ve been
trying to fix all their m istak es.
Chairman Tanaka: Okay. Board Mem bers, any other questions?
Mr. Tanner: The last one I have is, is there anybody here either for or opposed to your request for
a variance?
Chairman Tanaka: With that statement being said, I’ll open–
Mr. Anderson: My wife is here. Of course, she’s for the variance.
Mr. Tanner: She’s for it?
Mr. Anderson: She’s for it, yes. We’ve got a lot invested in this property. A lot of money invested,
and I’m looking at another $50,000 if I want to try and move my house.
Chairman Tanaka: Okay, with that being said, I will officially open for public testimo ny. If there’s
anyone who wishes to testify on this matter, please come forward. Seeing none, public testimony
is now closed. Board Members, any other questions or discussion? If no other questions for either
the applicant or staff, I would entertain a motion.
Mr. Ca stro: Just one more quick q uestion . So it would cost you basically, around $50,000 to m ove
the house?
Mr. Anderson: It de pen ds on ho w far I have to m ove it. If I only have to move it 15 feet over, I can
maybe cut it dow n to $20,000, $25,000. If I have to move it acro ss th e lot to a whole different
location, it’s gonna cost me quite a bit because I have to re-dig to see where it comes up.
Mr. Ca stro: And yo u currently have a cesspool?
Mr. Anderson: Currently I do, yes.
Mr. Castro: Thank you.
Ms. Kapua`ala: Mr. Chair? Staff would like the Board to keep in mind that we have a request from
variances from two Titles: 16 and 19. Of course, if you grant one, you have to find a way to grant
the other. The Department of Public Works does not provide a recommendation; however, the
Department has. So please include in your motion or discussion, your justification for the granting
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of both titles. Pay attention to both criteria. Thank you.
Chairman Tanaka: Okay, which makes it more complicated. Now, the Department of Public Works
has – they do not have re commendations. They’re straightforwa rd and it’s just what is th ere. I
guess, James, procedurally, do we – if we’re granting a variance from Building Code and a variance
from – for both, 19 and 16, procedurally, do we say that the justifications are–? Is it two sets of–?
Yeah, if you can–
Mr. James Giro ux: S ince you ’re dealing with two codes, I think the only thing you have to look at
is that under the standards, it might just be slightly different. But if the reasons are the same, you
can use the justifications for both. It’s just tha t, you know, like if it’s a subdivision versus a zoning,
then it might be different standards. But we can double check and see if there’s anythin g that’s
hugely different between what your criterias are. Usually you have three criteria that the person has
to meet all thre e. So that would be the only slight difference between the two codes. Otherwise,
you can look at the justification and see if they match for both.
Ms. Kapua `ala: M r. Ch air, the D epartm ent of Public W orks, the ir stan dards pertain mostly to health,
safety, and welfare. So if you have a find – should find that the applicant’s request is not contrary
to that, then that would be enough. There is one section in there pertaining to hardship, wh ich T itle
19, Planning’s report, already addresses pertaining to hardship. Title 19 also focuses on
uniqueness of land, which is to us, the primary criteria. So uniqueness; hardship; and if that
request being granted wo uld be a detrim ent to public health, safety, a nd we lfare.
Chairman Tanaka: Board Members, do we grasp that? From what we’ve been looking at, in the
Chair’s opinion anyway, th is is a hardship. Mo ving the structure w ould be at a su bstantial cost.
And it is not because of the applicant’s previous actions. And I do not believe that it would be
detrimental to public health. So as far as – w ell, from Planning’s report, the three criteria. Okay,
here’s my attempt to reiterate as far as Zoning. That it is an exceptional, unique physical or
geographical condition; re asonable use of the subject p roperty; a nd this is not the result of a
previous action by this owner. So the Chair would propose or entertain a motion towards the
granting of look ing specifically, a t Title 1 9.
Mr. Tanner: Chairman, I’ll make a motion to grant the variance for Title 19 based on the information
presented by bo th the applican t and the staff report with a standard hold harmless agreement.
Mr. Castro: Second.
Chairman Tanaka: Okay, it’s been moved and seconded. Do we move forward as far as–?
Mr. Tanner: I agree with the Chairman’s position that this does clea rly rep resent a fina ncial ha rdship
for the applica nt. That the cause w as not that of the current own er, the applican t. That in fact, the
surveys weren’t done to the point that even w hen it was don e by the builder, w as aware of where
the lines we re w ithout the survey h aving been done.
Chairman Tanaka: Yes?
Mr. Aaron S hinmoto: I have a question, Mr. Chairman. The building may b e over somebody else’s
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property line. It has not been confirmed, I guess. So you’re granting a va riance. This pe rson’s
building over the property line and you not – and I wanna make sure that you guys are not
considering or w ill not be iss uing any insurance requirement.
Chairman Tanaka: James, it appears as though we are headed towards a granting of a variance.
With the granting of a variance, it is record ed a long with the de ed, the ea sem ent. N ow, in the future
with a sale of this property takes place and whether it be an inch or so, it’s only a setback, or where
the building is actually over the property line, because it is recorded with the deed, would that–?
You know, the same thing wouldn’t happen if he sells it that somewhere down the line, it comes
back again and says, oh, wait a minute, the house is on the property line.
Mr. Giroux: Yeah, the variance runs with the land. So it’s gonna be recorded on the property. So
if he does in the future sell it, the varia nce w ill remain. I’m a ssu ming that the easeme nt is also
recorded on the land. So it will also remain. But the variance is only for the fact that it’s–
Chairman Tanaka: It’s sitting where it is.
Mr. Giroux: Sitting, yeah. If in the future it’s found– Well, I’m assuming that the easement is taking
care of that issue of whether it’s sitting on their prope rty or no t because what they’re requesting is
that that be a va riance from the setback.
Chairman Tanaka: Now, legally, as far as this parcel where the easement actually sits, if that lot is
sold, it is again, a recorded document that an easement does exist around the structure?
Mr. Giroux: Yeah, and they’ll stand indepen dently.
Chairman Tanaka: So the person say, buying this parcel would know that there is–?
Mr. Giroux: They’ll be on notice that there’s an easement and also that there’s a setback variance
on that property.
Mr. Anderson: Everything has been signed and recorded, and all the easements run with the land.
Ms. Kapua`ala: Mr. Chair, the applicant applied for this variance for this TMK. And the owner of the
adjacent property where the easem ents lies is not a co-applicant. So the varian ce w ould only carry
for this TMK. And I believe the D epartm ent’s po sition is that it would have to be the portion that is
encroaching onto the adjace nt property w ould have to be remove d.
Chairman T ana ka: If there is an encroachm ent w hether it be a n inch or–
Ms. Kapua`ala: There’s a sliver that is e ncroaching.
Mr. Anderson: There is a sliver right now. I know. I am a contractor. And it’s just part of my deck
and the one portion of the wall that I can cut back in no time, b ut I didn’t wanna d o all the extra w ork
if it was going to be granted. If I had to move the house, then there’s no reason to cut the deck, cut
the wall, cut my eaves.
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Ms. Kapua`ala: It’s a sliver, but unless the adjacent property is the co-applicant where the variance
can run with both parcels, that sliver is in the adjacent property’s setback. Does that make sense?
Mr. Anderson: Even though the description if the easement given from the adjacent owner says that
they don’t mind that my ho use sits over there, it’s just part of the County Code that says my house
cannot enc roach? E ven though he says that I can, the Cou nty says that I cannot? Oka y.
Ms. Kapua`ala: Right, it’s a unilateral – it’s an agreement between parties that does not negate
County Code.
Mr. Ca stro: Is this a handshake agreement or a written agreem ent?
Mr. Anderson: It was written. It’s a ll signed and . . . (ina udible) . . .
Chairman Tanaka: I see we have a copy of that easement agreement. Your agreement with the
property owner, is that something in written form signed by both parties?
Mr. Anderson: Just what’s w ritten in the easement itself. It’s signed by both parties, a description
in the easement.
Chairman Tanaka: But that sliver of building that actually sits–?
Mr. Anderson: There’s no description on that as what he wanted me to do with that, no. He just
said– Actually, the easement was given to m e from the corner of m y ho use out. W hen w e w rote
that easement, the easement was from the corner of my house whether it went across the line or
not. The adjacent owner knows that my house is crossing a little bit ‘cause he’s got that sign ed in
the recorded easement also. It shows my house sticks out just a sliver, but the easement was
given to me 15 feet from the edge of my house. That’s what it states in the description of the
easement.
Ms. Kapua`ala: Mr. Chair, can I verify with the applica nt that this ha s been recorded? This is the
unre corded agreement exe cuted by b oth parties. This is the exec uted easem ent, but it’s
unrecorded. It’s not stamped by the–
Mr. Anderson: That’s the agreement of sale.
Ms. Kapua`ala: Oh, I’m sorry.
Mr. Anderson: The easement is A and it is stamped.
Ms. Kapua`ala: Okay.
Chairman Tanaka: Yeah, it is stamped by the Bureau of Conveyances. Yeah, what we are– I
guess the easement doesn’t matter on the issue of that sliver of the building that sits on or over the
property line, a ctually. That’s a te chnica lity, I guess, or the fine p rint, if you ma y. For our B oard
moving forward, if there were a condition that said that along with the easeme nt, which is a
recorded document, if there could be a written agreement copied that also states the ow ner at this
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time does not object to that sliver of portion of building in the property. Now, because any variance
given runs with your property, that does not run with the next property. So in the event tomorrow,
the next door property is sold, the easement still sits there, but the next owner may not – may
disa gree w ith tha t sliver, just to make yo u awa re. W e wanna go through and we are– But as far
as legally, at leas t for m yse lf, if there’s a written agreem ent betwe en you and the current property
ow ner, I don’t m ind that sliver, if you r neighbor doesn’t.
Mr. Anderson: I’m sure he doesn’t. I can approach him. H e’s b een on va cation. He’s kind of a
hard guy to get a hold of. He travels all around the world, but I think he’s coming back sometime
this m onth.
Mr. Tanner: Is you r intention to rem ove the sliver or to seek authorization to ke ep it?
Mr. Anderson: My intention was to do whatever I was told to do by you. If you guys ask me to
remove the sliver, I was going to remove the sliver. If I can get a signed document from my
neighbo r, then I will go ahead and do that. I was just gonna wait and see what you guys requested
of me. And I pretty much h ad been dealing with this whole property. I’ve just been doing w hat I’ve
been told. I’ve been trying to do everything by the books, and come o ver here, and ask questions.
And that whole thing with Lance Nakamura, that rock wall, and all the grading and grubbing, and
. . . (inaudible) . . . guiding me through it, along with Trish. And you guys have bee n very, very
helpful at the Co unty offices. So I’ve been just going by what you guys been telling m e to do.
Chairman T ana ka: Y es, sir?
Mr. Shinmoto: If the varian ce is g ranted, we will require that the encroaching portion be removed.
The code w ill requ ire him to take that off. It doe sn’t ma tter w hat you say.
Mr. Tanner: So it doesn’t really matter whether the owner next door is fine or not fine, the Co unty
wants to see that removed?
Mr. Shinmoto: Correct, unless the adjacent owner seeks a variance.
Ms. Kapua`ala: He wants to join in on the application, then you can grant the varia nce for both
properties. Right now , you only have th e authority to grant the va riance for one.
Mr. Tanner: So the variance would be based on the removal of that sliver that goes over onto the
property?
Mr. Shinmoto: Yep.
Mr. Anderson: Actually, I think that’s in that I was going to remove that sliver, if I was–
Ms. Kapua`ala: Can we add that condition in, Mr. Chair?
Chairman Tanaka: Yeah, I believe that we would do that especially, since the applicant already
stated that that would be his intention. Do we move to Title 16 and then disc uss that?
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Mr. Tanner: I’ll amend the motion to include the applicant’s agreement to remove the sliver that
encroaches on the pro perty n ext do or.
Chairman Tanaka: I guess we need a second on the amended motion.
Mr. Castro: Second.
Chairman Tanaka: Okay, it has been moved and seconded. Discussion on the item regarding Title
19.
Mr. Ray Shimabuku: Mr. Chair, even though we have that in the motion, if he decide s to go and talk
to that other owner, and the other owner is okay with leaving that sliver in there–
Mr. Tanner: Yeah, I think th e other ow ner wo uld have to come in and seek a varia nce for that,
correct?
Ms. Kapua`ala: Procedurally, an easier way to do it would probably be to reopen this case and
come in as a co-applicant. You can look at it again. We’d have to re-notice, but I think that would
be easier than actually applying for a variance again.
Mr. T ann er: Bu t it would require the participation o f the other lan dow ner?
Ms. Kapua `ala: Yes, yes. Right now, we ha ve no authorization from the adjacent prope rty owner,
or agreement, signature of the property owner, to say that this variance application is also his.
Mr. Shimabuku: So the wo rst sce nario for the applica nt would be to actually rem ove that sliver if
the ow ner doesn’t – th e adjacent own er doesn’t agree to that sliver on his property.
Chairman Tanaka: Yeah, yeah.
Mr. Anderson: And the adjace nt own er actually has to become an applicant, co-applicant with me,
correct?
Ms. Kapua`ala: Correct.
Mr. Anderson: So all he’d have to do is sign this pa perwo rk or we ’d have to do a whole application?
Mr. Tanner: No, not a new application, reopen this one.
Ms. Kapua`ala: Yeah, I think we can – what we can do is–? What is it called?
Mr. Anderson: I’m sure he’d have no objections. As I said, he’s just a hard person to get in touch
with.
Mr. Tanner: How difficult is it for you, as a contractor, to perform this work?
Mr. Anderson: Oh, I can do it in no time at all. I can have it done in a day.
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Mr. Tanner: It might be worth doing that as opposed to trying to go through the process with the
other, but your choice.
Chairman Tanaka: So as part of our discussion regarding this, you have those two choices: go out
and remove that sliver of portion of building that’s over the – that encroaches; or go back to your
neighboring owner and go through the process.
Mr. Anderson: Okay.
Mr. Giro ux: Y ou agree with that?
Mr. Tanner: Yeah, I read it in, yeah.
Chairman Tanaka: Well, I guess the statement I just made has to be– I mean–
Mr. Giro ux: Y eah, that m odifies it a little bit.
Mr. Tanner: Okay, so adding to the motion that the applicant has the option to either remove the
portion, or to come back and seek a variance with the co-applicant of the property owner next door
to remedy it that way.
Ch airm an Tanaka: Okay, a nd now a s far as Title 1 6–

Oh , so am ended m otion.

Mr. Castro: Second.
Chairman Tanaka: Second. Any oth er discu ssio n regarding–? W ith tha t, I’ll call for a vo te. All
those in favor of approval as so stated in the motion, please say aye. The Chair votes aye. Any
opposed?
It was moved by Mr. Tanner, seconded by Mr. Castro, then
VOTED:

To grant th e variance for Title 19 as stated.
(Assenting:
(Excused:

R. T anner, S. C astro, R . Shimabuku, P. De Po nte,
K. T anaka.)
R. P hillips, B. Santiago, B. V adla, J. Harag uchi.)

Chairman Tanaka: So the motio n carrie s. We w ill mo ve forw ard with the Title 16 portion of the
variance applica tion. Let me give this a try again. We’re moving in this direction of approval, but
referring directly to the requirements of Title 16. We had in our packets, the response from Public
Works. Although they do not make recom mendations, there is the analysis. The four standards,
anywa y, or four items would be that – would be – would result in practical difficulty or unn ecessary
hardship to the applican t; sha ll not b e detrim ental to p ublic health, safety a nd we lfare; that this
wo uld not be injurious to adjoining lots and buildings; and not contrary to the purposes of this code
and public interest. Board Members?
Mr. Tanner: I would like to make a m otion to grant the variance for Public Works, Chapter 16, on
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the basis tha t it meets the necessary criteria that has been set forward based on the information
provided in an analysis of the staff report and the applicant’s information with the standard hold
harmless agreement.
Chairman Tanaka: We have a motion. Any second?
Mr. Castro: Second.
Chairman Tanaka: Okay, it has been moved and seconded. Discussion? Now, would the same–?
Mr. Shinm oto: Mr. Ch air, again, sp eaking about insu rance, and again, I’m not – I’m in the Planning
De partment, but the Building Code and the Hou sing Code, those are health, life, safety codes. The
closer you get to the property line, they don’t mind you going close to the property line, but you just
gotta make the building more fire-resistant, because you don’t want fire spreading. Now, you
allowing a building right on that line . We wanna make sure that you not gonna require the
insurance – because we may be opening ourselves up to possible liability, if the building’s there and
something happens.
Chairman Tanaka: I’d like to ask Jarvis if he can address–
Mr. Jarvis Chun: Thank you, Chair. If you look at page 5, Criteria No. 2, the proposal is based on
an easement providing for the setback and fire-resistant requirements. So you just leave at that,
that that easement is the key to your granting of this variance. So I know you mentioned earlier
about the recordation, the own ers, but if you read the staff analysis that maybe you would wanna
put that as one of the conditions.
Chairman Tan aka: If you can e xplain further? Any am endm ents to the submitted grant of easement
shall be approved by the BVA, is that what you are referring to?
Mr. Ch un: That’s correct.
Chairman Tanaka: So putting in wording that would – a condition by this Board to add to the
easement, the recorded easement, is that what you’re saying?
Mr. Ch un: No, to the va riance. Add a condition to the va riance.
Mr. Tanner: Add the condition o f insu rance.
Mr. Ch un: That’s correct.
Mr. Tanner: I wo uld add to the motion the condition that the applica nt add the homeown er’s
insu rance as we ll as the hold harmless agreement.
Chairman Tanaka: Do you have an amount?
Mr. Shinmoto: The standard County liability amount is one million dollars. And if you’re gonna use
the homeowner’s insurance, I suggest you add the County of Maui as an additional insured.
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Mr. Tanne r: Okay, so they wou ld– Okay.
Ch airm an Tanaka: Rather than adding an am ount.
Mr. Anderson: I’ve already – I’ve got a million-dollar liability policy on my prope rty already.
Mr. Tanner: Okay, so then the condition would be that you would add the County of Maui as an
additional insured.
Mr. Anderson: I’ve got that because I have to drive through A&B land, I have to drive through three
other parcels, so I have to hold a m illion-dollar policy at all times. In case one of my friends drive
off the road, or runs into somebody’s house, I always hold a million-dollar liability policy on my
property and acce ss to my prop erty.
Chairman Tanaka: Okay, so that would be your amendment to the motion. I need a second to the
amended–
Mr. Chun: Chair, could I ask a question for Corp. Counsel? Could they dispose of the easement
without–? Between the two parties, could they dispose of the easement?
Mr. Giroux: I think it’s possible by agreement, but once it’s filed on the land, if it’s sold, then it would
run with the land.
Mr. Chun : But if each pa rty decided not to – to remove it from the adjacent property?
Mr. Giro ux: T hat’s po ssib le.
Chairman Tanaka: Oh , okay, so if bo th parties were to get together and resolve the easem ent.
Okay. Procedurally, the variance would need to have that wording in the re that the easem ent shall
remain as long as the variance exists?
Mr. Giroux: Yeah.
Chairman Tanaka: Yes. Okay. Okay, adding to the motion that is in front of us now would be the
wording that alon g w ith this varia nce that the easem ent before us, the recorded easement, shall
remain with the life of the variance.
Mr. Tanner: Accepted.
Chairman Tanaka: Okay, so the amended, amended motion. Do we have a second?
Mr. Castro: Second.
Chairman Tanaka: Okay, any other discussion? Okay, with that, I’ll call for a vote. All those in favor
of approving the variance as so stated, please say aye. The Chair votes aye. Any opposed?
It was moved by Mr. Tanner, seconded by Mr. Castro, then
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VOTED:

To grant the variance for Title 16 as stated with the amended
conditions.
(Assenting:
(Excused:

R. T anner, S. C astro, R . Shimabuku, P. De Po nte,
K. T anaka.)
R. P hillips, B. Santiago, B. V adla, J. Harag uchi.)

Ch airm an Tanaka: So the variance is granted with those stated conditions.
Mr. Anderson: Thank you very much.
Chairman Tan aka: Tha nk you. O kay, the next item on o ur ag end a, before we proceed with that,
did we want to have that discussion, or do we bring it up, and then–? Okay, sorry, I know it’s been
a while. You’ve been waiting, but let’s take a three-minute break.
(A rec ess was then taken a t 2:22 p.m. and the m eeting reconvened at 2:28 p.m .)
Ch airm an Tanaka: Okay, th e m eeting is no w b ack in o rder.
C.

APPEALS
1.

To d eterm ine a h earing s officer to presid e over the following m atter:
ROBERT H. THOMAS, ESQ., MARK M. MURAKAM I, ESQ., & MATTHEW T.
EVANS, ESQ. of DAMON K EY LEONG KUPC HAK HASTERT, represe nting
HANS-JUERGEN GERHARD BECKER & LYNN SUSAN BECK ER appealing the
Department of Public W orks' decision to not app rove tw o (2) a fter-the-fact
building perm it applications (B T2011/0205 & 0206) for the mauka and makai
lanai enclosures of unit #G-303 of the Kaanapali Royal Condom inium located
at 2560 Kekaa Drive, Lahaina, Maui, Hawaii; TMK: (2) 4-4-008:023 (CPR 0049)
(BV AA 201 100 04).
a.

b.

c.

d.
e.
f.
g.
h.

Department of the Corporation Counsel, County of Maui’s stipulation
to continue date for hearing of appeal application from January 12,
2012 to February 23, 2012.
Ap pellee Jeffrey A. M urray, C hief, De partm ent of F ire and Pu blic
Safety, County of Maui’s motion to dismiss appeal filed on
November 29, 2011.
James A. O’Brien & Margaret Mary O’Brien as Trustees under the
James A. O’Brien & Margaret Mary O’Brien Joint Revocable Living
Trust Agreement dated June 20, 1994's petition to intervene.
Maui Partners, LLC’s petition to intervene.
Gretchen Christine von Helms’ petition to intervene.
Robert & Wendy Patrucco’s petition to intervene.
APC Resources LLC’s petition to intervene.
Donna Dixon’s petition to intervene.
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i.
j.
k.
l.
m.
n.
o.
p.
q.
r.
s.
t.
u.
v.
w.
x.
y.
z.
aa.
bb.
cc.
dd.
ee.
ff.
gg.
hh.
ii.
jj.
kk.
ll.
mm.
nn.
oo.
pp.
qq.
rr.
ss.
tt.
uu.
vv.
ww.
xx.

An gelo Toppano’s petition to intervene.
Harold & Vivian Hyman’s petition to intervene.
Jurgen Vahrenkamp’s petition to intervene.
George Basil Millan’s petition to intervene.
June J. Delany, Tr’s petition to intervene.
Edward James K elly & Annette Leah Kelly’s petition to intervene.
Jeffrey & Patricia Caputo, Trustee’s petition to intervene.
Gina & Peter Shugar’s petition to intervene.
Re nee M iklethu n’s petition to intervene.
Thomas Edw ard Perkins’ petition to intervene.
Ric hard L . & L auri T. B eck, Ronald R. & Jennifer J. Beck, and Lew is
& Julia Beck’s petition to intervene.
Rodney D. & Deborah D. Conklin’s petition to intervene.
Glenn William Bodinson’s petition to intervene.
Francis C. Wadell’s petition to intervene.
An tho ny C han & Ellen D. Ch an, mem bers of W orld co Ho lding, LLC ’s
petition to intervene.
Michael & Deborah Ebert’s petition to intervene.
William D. & Ann C. Flint’s petition to intervene.
Dan Cantore’s petition to intervene.
David Berger’s petition to intervene.
Thomas G . & Sandra J. Johnson’s petition to intervene.
Robert J. & Carol L. Hickel’s petition to intervene.
William & Shaun Kane’s petition to intervene.
Charles & Meri Fedak’s petition to intervene.
Rick Laforet’s petition to intervene.
Thomas B ryski’s petition to intervene.
Joseph & Kata Magdic’s petition to intervene.
Matthew J. Kinney’s petition to intervene.
Kevin & Gina Webb’s petition to intervene.
Sharon Bounds’ petition to intervene.
Fred & Pamela Harris’ petition to intervene.
Tom B utler’s petition to intervene.
Paul Londynski’s petition to intervene.
Charles Delzer’s petition to intervene.
William F. Brown’s petition to intervene.
Wendell Payne ’s petition to intervene.
Michael Allan Smith’s petition to intervene.
James & M arrietta Gillogly’s petition to intervene.
Somm erville/Olsson Trust’s petition to intervene.
J101 Trust’s petition to intervene.
686624 B. C. Ltd.’ s petition to intervene.
Mike C. Burns’ petition to intervene.
James Arbuckle’s petition to intervene.

Chairman Tanaka: Before we proceed with even the reading of the item, we must first address the
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Co unty’s motion to dismiss and the memorandum in opposition to dismiss. I guess, yeah, can we
get both attorneys?
Ms. Mary Blaine Johnston: Deputy Corporation Counsel, Mary Blaine Johnston, representing the
Ch ief of th e D epartm ent of Fire and Public S afety of th e C ounty o f Maui.
Mr. Ma rk Murakami: Good afternoon, Chair. Mark Murakami on behalf of the Beckers. Mr. Becker
is present in the hearing room today.
Chairman Tanaka: Okay. So how do we–? Okay, Mr. Murakami, as far as the motion to dismiss,
anyway, you have filed, I guess, a mem orandum in opposition to this.
Mr. M urakam i: Yes, your h ono r.
Ch airm an Tanaka: The tim ing, I guess, is the m ain issu e.
Mr. Murakami: Our mem orandum brought forth a couple reasons why the Board should not dismiss
this appeal. The first one, which we didn’t wanna waive was that the appellant received improper
notice because it happened so quickly. I did not want to waive it or any of the rest of our argum ents
should the Board dism iss that argument. And so w e did address subsequently what we think a re
the main reasons why the appeal is right and valid. And we set forth those in our papers.
Chairman Tanaka: So I guess the question is, would you w ant more time in order to address what
you have just stated?
Mr. Mu rakami: C hair, I’m not sure that more time would ad d to the argum ents that we have in the
brief. The re is a – this m atter has been going on a very long time, a nd that’s on e of the thing s we’re
– reasons why we are arguing that the County has defacto denied these building permits. And so
I wouldn’t want to be in a position w here I say it’s okay to give more time . We are prepared to
argue today, and go forth on the substance of the appeal, and argue substantively against the
County’s motion.
Mr. Giroux: This is just for clarity’s sake just because of the procedure. So in essence, you are
waiving your right for more time in order to do a more argument on that issue? We need a yes or
no. I mean, because what we’re giving you is we are giving you right now the option so you can
say, hey, I wanna do a better job on articu lating my po int in w riting; o r you ’re gonna wa ive it, and
we’re gonna go forward today.
Mr. Murakami: I waive that – I don’t want the Board to continue this till next month. I don’t want the
Board’s rules to be . . . (inau dible) . . . by the County, and so I did note that it is the Board, or the
Chair’s, or the Hearing Officer’s decision to set motions, not the Coun ty. And so with that objection
noted, I am ready to move on and w aive further briefing of this issue.
Chairman Tanaka: Okay, we must first attack these two things: the County’s motion to dismiss, and
the opposition of the motion to dismiss. So this Board must decide on this one item first. So we
need to hear, I guess, Ms. Johnston, if you want to–?
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Ms. Johnston: Thank you. First of all, I do object to the phrase that the Co unty has . . . (inaudible)
. . . the rules. I checked the rules and the only time limits for filing of memos was that the
respondent had to file at least two days before the hearing date, and he did that. He had a week
on our motion. So the motion was not placed on the calendar by me. The motion was delivered
to the Plan ning Departm ent and they placed it on the ag end a. So just to get that clear.
Anybody can file anything with the Board, w ith the court, but the threshold question is, do es this
Body have jurisdiction over this claim? And it’s the County’s position that you do not, acc ording to
your rules. I filed a very brief motion. The – your rules require that an order or decision that’s being
appealed from first has to be in writing; and second, the appeal has to be filed no more than 30
days after that–the day of the written decision or order. The appeal application that was filed has
– the only decision it has attached to it is the March 14 th, 2011-letter signed by Fire Plan s Exam iner,
Scott English , for the Fire Departm ent. That was again, dated March 14 th, 2011. And this appeal
was filed mo re than seven months after that on November 29 th. So under you r rules, it’s untimely.
The theory that somehow there was a decision by a non decision by the Director of Public Works
is fantasy. You’re bound by these rules. If you look at the appeal application, the issues that are
appealed from, one, two, and three, all have to do with the letter by the Fire Plans Exam iner,
nothing to do with the Department of Public W orks. So the C ounty a rgues that this is an untime ly
appeal. This Body do esn’t ha ve jurisdiction to hear it. And this ap peal sh ould be dismissed. Now,
having said that, there are other ways that the issues can come back before the Board, but it would
have to be done properly and accord with the Board’s own rules. Thank you.
Mr. Murakami: Chair, thank you for hearing us today. If such rules exist that can make the C ounty
follow this Board ’s decision from 201 0 in the Sch ulz m atter, we ha ve ye t to identify them . After –
and some of the Members weren’t here for when the Schulz matter was heard, but the same
project. Uwe S chulz, who’s here in the audience today, applied for a building – an after-the-fact
building permit for a lanai enclosure. Kaanapali Royal is a very big condo project down there.
Some owners, but not all, have enclosed their lanais. Some bou ght w ith them enclosed. An d there
was a big hubbub in 2008 where the County came out and issued notice of violations to anybody
that had enclosed lanais whether they did it themselves, whether they bought it in that condition.
So the ow ners applied fo r after-the-fact building permits to b ring their units into compliance with the
law. Back then, the Fire Plans E xam iner se nt a letter, and very q uickly therea fter, the Public Works
Department denied the building perm it app lication, and Mr. Schulz’s appeal was taken. We had
a contested case before Judge McConnell. He found for Mr. Schulz and my clients who had
intervened. Some of my clients interven ed, not Mr. Becke r. And then the Board unanimously back
in 2010, upheld the decision to require to issue the permits. The Board actually said in the decision
the Co unty shall issue building permits.
To date, I think there’s been about two building permits granted. And there’s a host of issues.
There’s an SMA issue. The re’s a s egm entation of building perm it applica tion issue. B ut the core
legal principle , which w as establishe d in the Schulz m atter wa s that the enclosure of a lanai at
Kaanapali Ro yal does not trigger the need to ins tall fire sprinklers. The Fire Plans Exam iner said
in his letter back then in 20 08, he said it again last year, that the enclosure of the lanai requires the
sprinkling of the entire project, not just the unit in question, not just the building in question, but the
entire project. We litigated that issue, and the Fire Department’s position was not the decision of
the County as set forth in the 2010 decision by this Board, the unanimous decision by this Board.
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So here we are today in 2012. Last year, many Kaanapali Royal owners applied for after-the-fact
building permits to get their units in compliance with the County Code. And they have yet to receive
a decision on that building permit. They received the letter from the Fire Plans Examiner, but we
– Mr. Becker and the owners applied for building permits, and those permits, as of yet have not
been either granted or denied. It’s a code issue. Building permits are supposed to be man datory.
It’s a nondiscretionary permit. If the plans meet the code, then they’re supposed to issue the
permit. Here we are 12 months later, near 12 months, next week it’ll be 12 months, and there’s no
decision. And so our papers put forth the proposition that under the Ch arter, this Board has the
power and authority to review decision and orders of the County. And we suggest that after 12
months, the Coun ty’s decision is plain as day. They just did not give us a piece of paper saying that
we’re denying your building permit. And so w e’re here today to a ppeal that d ecision . And yo u’ll
note later on that several m em bers of the Kaanapali Roya l owners’ group have petitione d to
intervene because nobody wants to d o this ag ain next time. The Schulz m atter, Mr. Schulz
appealed. I represented about six folks who intervened. I think there’s over a hundred units out
there. And I recollect that there’s about 70-plus that have enclos ed lanais. So if the C ounty w ants
to hold the specter of the notice of violation over these owners, then they’re gonna come seek their
due process and try to get after-the-fact building permits. And then if they’re denied, and it’s been
a year, they have to have some forum by w hich to co mplain of this d efacto denial of the ir permit
applica tions.
And it’s baffling to me that the Board’s decision in the Schulz matter was plain as day. And why the
Co unty wants to h ave this fight again is beyond m e. As Mr. Ch un and M r. English can attest, it’s
no fun to have depositions from Mark Murakami, and getting examined in a contested case over
the course of two days over a legal issue. And that legal issue is whether the Kaanapali Royal
project is gran dfathered because it was built before fire sprinklers w ere required for buildings of its
kind. We think th at the Schulz m atter resolved that issue, that it is gra ndfathered, and it should be
grandfathered. And we would’ve hoped that the County would’ve agreed with that. They h ave n’t.
They haven’t acted on our building permits after near a year. And we think that under the Maui
Co unty Charter and the provisions set forth in my papers that we are aggrieved by this decision,
and we should have the right and ability to raise that grieva nce at the Board. That’s all. If you want
us to answer que stions, Chair.
Chairman Tanaka: Board Members, any questions for either–?
Mr. Murakami: Mu rakam i.
Chairma n Tana ka: Either – yeah, sorry.
Mr. Tanner: Unless I’m mistaken, I think the Kaanapali Royal has about 259 units. No?
Unidentified Member in the Audience: One hundred and five.
Mr. Tanner: One hundred and five. I might be thinking of a different property. What percentage of
those have enclosed lanais?
Un identified Mem ber in the Audience: Seven ty pe rcent.
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Mr. Tanne r: Seventy percent do. And how m any ow ners have yo u represented–six?
Mr. Murakami: I think I had six the first time with the Schulz matter, and I just have Mr. Becker
today. I think the rest of the intervenors are coming in pro se. But among the list, I don’t think that
even if all these people intervene, I think there is another group of folks that are probably just
watching the scene. They don’t wanna hire an attorney or go through this process. And so even
if we fast forward a year, and we actually get a victory here, I don’t think the matter will be done
once and for all if the County does n’t change its position that we all have to apply for after-the-fact
building permits and we all have to go through th is process. Plainly, the Board’s decision in the
Schulz matter wa sn’t eno ugh to change Co unty policy. I’m not sure what else we could’ve done.
We prevailed to the Board and that dec ision is final as of today.
Chairman Tanaka: I do have a question for M r. Ch un. The after-the-fact building perm its, it is
applied for, it is re view ed, and either approved or denied. Upon that time , is there an official
response that goes out back to the applicant that says approved, come down, pay us your m oney,
we ’ll give you the permit; or sorry, you have been denied for these reasons? Is there a timeframe
associated with any building permit and notification, I guess?
Mr. Chun: Chairman, a person applies for a building permit through our D SA Permit Section . It’s
then routed to different agencies. They have a matrix depending on what the type of project and
where. From there, the agencies p ick u p their plans, or they send the plans and the application.
The next step is e ach agency independently writes them , if it does not com ply, a com me nt letter.
So once it leaves DSA, no, there’s no followup from DSA. When all the agencies approve, then the
applica nt is n otified at the end.
Chairman Tanaka: So if there are five agencies and one of those agencies d o not respond, it is still
in limbo, basically?
Mr. Ch un: That is correct.
Chairman Tanaka: Okay, well, addressing the motion to dismiss, this is our first hurdle.
Mr. Johnston: The one thing you didn’t hear from Mr. Murakami is addressing the issue that I raised
in my m otion. And that is, the 30 da ys to file an appeal from the decision related to Mr. Becker has
long expired. That’s the only issue before you. What happened in the other case is not before this
Board. What may happen in the future is not properly be fore this B oard. H e cite – nothing – he
says the Charter gives you the right. You didn’t hear any Charter provisions. In fact, the findings
of fact and conclus ions of law that were issued in the previous one we nt specifically to U we Schulz
and the seven intervenors. That’s all. It doesn’t cover anybody else. They haven’t been before
the Board. They haven’t filed an ap pea l. There are other ways to handle it. The County, both the
previous Administration wh en Mayo r Tavares wa s in o ffice re cognized the problem, that there is
a problem here. N o notice of violations have been issued to anybody. No fines have started
running to any o f the occupants or own ers in the Kaanapali Royal. The current Administration, one
of the first things that Mayor Arakawa did is hold a meeting, encouraged us to – to those of us who
hadn’t done a site visit out at Kaanapali Royal, to go out there. Mr. Becker graciously allowed us
to go throug h his unit. The Adm inistration is very concerned a nd very aware that there are a lot –
this prob lem isn’t gonna go a way. There a re ways to resolve it. W e ha ve a plan. I will talk to M r.
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Murakami. He hasn’t both ered to call me and ask me, but the point I wanna make it is these issues
are not before you . The appeal from Mr. Becke r is no t properly be fore you . And I urge you to grant
the motion to dismiss, and then we can pursue what we need to pursue. If they wanna try to come
back a gain with a p roper appeal, then they can do that.
Chairman Tanaka: Okay, I guess you’d like to respond.
Mr. Murakami: Chair, the Fire Department doesn’t have the authority under the Charter to deny
building permits. It’s our position that – and the way the – the one for a building permit that I know
was granted from Kaanapali Royal after the Schulz matter was my client, Brian Mallard. And the
wa y it was handled wa s after w e reapplied again, the Fire De partment still wo uldn’t sign off on it.
And Jarvis can correct me if my recollection is wrong, but I recollect that the note on the form was
that per Board of Variances and Appeals de cision dated on this lot, the perm it’s approved. So the
fact that the Fire Department sent us a letter in March is entirely irrelevant because the Building
Department is – the Public W orks Departm ent is the one w ho grants or denies a building permit,
not the Fire Department. And so our argument is that at some point in time, and Jarvis can– You
know, once a m onth I called him, and said has there been any change? I think my last call was in
August. But I’m trying to comply with the law. And yes, we had a big meeting. And we had
Planning, and the new Public Wo rks’ Director, and everybo dy. And they said, okay, we’ll come up
with something. And yet, 9, 10, 11 months go by and nothing’s changed. No decision. And so we
took an appeal. I think it was filed in November. At some point in time, someone has to say that
the Fire De partment’s interpretation of the grandfathering aspect of the Building C ode is incorrect.
And we thought the Board said that in the Schulz matter. It didn’t change Coun ty policy and so
here we are aga in. W e are not appe aling from the Fire Department because the Fire Department
didn’t deny our building permit application. We say that over time, it’s defacto that the Public Works
Department had denied it. I don’t know when, but it’s been a year. And finally, on page 4 of my
memo, I did cite the Charter provision. I set it out for the Board on how we think that the Charter
gives you the authority. Thank you.
Chairman Tanaka: For this Board, the issue of even jurisdiction has been brought up. So we wo uld
like to go into an executive session to discuss within the Board Members what rights, duties, and
liabilities.
(The Board then we nt into an exe cutive session at 2:50 p.m . and ended at 3:14 p.m .)
Chairman Tanaka: Back to order. Out of executive session. It was discussed, our jurisdiction,
basically. And while we – well, I agree with and disagree with some of the statements that have
been made by both attorneys, there is the question that, in my mind anyway, and I believe the
Board by the Board Members whether this should be in front of us at this time to begin with. While
I understand, Mr. Murakami, I understand what your intent and the people you represent that this
is a – by no respon se me aning sitting there and w aiting, there is frustration, and apparently by a
lot of people by the amount of people would wish to intervene, but it has been discussed by the
Board, and I guess I’ll entertain a motion from the Board.
Mr. Tanner: C hairman, I’d like to make a motion. I would like to make a motion to grant the
dismissal as the decision – as no decision has been made in a written appeal that we can take
jurisd iction ove r.
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Mr. Castro: Second.
Chairman Tanaka: It has been moved and seconded. Any discussion by Board Members or–?
Okay, it has been moved and seconded. With that, I’ll ask for a vote by the Board. All those in–
Mr. Tanner: Yeah, I ce rtainly sympathize with the applicant and understand the frustration that
they’re going through–the inaction. Unfortunately, for this Board, I feel that we do need a written
appeal in order to take jurisd iction ove r that, ove r this case. Our hope certainly is that the applicant
does still receive what they’re looking for, and that this action by the Coun ty that they can m ove
forward and see resolution in this matter. And I think we even received indica tion from the Co unty
Co uncil that the re is some resolution that they be lieve can be reached. And our hope is that that
will be the case and it will be very soon. And w e’re happy to assist when and if we are called upon
to do that. But at this time, I believe it’s the feeling o f my fellow Board M em bers that unless there
is a decision in a written format and a written appeal that we simply couldn’t take jurisdiction over
this a t this tim e.
Chairman Tanaka: I’ll agree. And just in our – in my mind, I guess I should say, anything that
comes before us, an appeal, would be that someone would be notified that there was something
and served notice, a notice of violation, and fines are started, and then you appeal that, th en it’ll
come to us. At this point, the way it – the process th at it’s sitting b efore us at this tim e, I don’t think
this Board has the jurisdiction. We shouldn’t jum p into som ething that hasn’t been – hasn’t gotten
to that point yet. So that’s pretty much a unanimous view of the Board Members that are here now.
Okay, so it has bee n mo ved and second ed to – I wann a word this correctly.
Mr. Tanner: G rant?
Chairman Tanaka: Gra nt the m otion to dism iss a nd seconded. So with that, I guess I’ll call for a
vote. All those in favor, please say aye. The Chair votes aye. Any opposed? Seeing none.
It was moved by Mr. Tanner, seconded by Mr. Castro, then
VOTED:

To grant th e m otio n to dismiss.
(Assenting:
(Excused:

R. T anner, S. C astro, R . Shimabuku, P. De Po nte,
K. T anaka.)
R. P hillips, B. Santiago, B. V adla, J. Harag uchi.)

Chairman Tanaka: The m otio n to dismiss is granted. The next as part of this would be we have
this stack of petitions to intervene. Because of the fact that this B oard w ill not be taking action, we
need to dism iss these petition s, or to deny the petitions to interven e. So with that, we need a
motion and a second.
Mr. Murakami: Chair, if I may address the Board?
Chairman Tanaka: Okay, can we get through this item first, and then I’ll give you a chance?
Mr. Murakami: It was about the petition s but–

Board of Variances and Appeals
Minutes - February 23, 2012
Page 20
Chairman Tanaka: Okay, you know what? Go ahead.
Mr. Murakami: There’s a pretty not insignificant cost associated with filing those petitions. And it
is our intention to take an appeal from this B oard’s decision to circuit court. So perhaps in lieu of
denying it, the Board could hold in abeyance or something so that all the petitioners don’t have to
file the 25 copies and registered mail.
Chairman Tanaka: No, no, no, but correct me if I’m wro ng, because it’s a motion to intervene to the
BV A, now wh at yo u need to do is it’s a motion to interven e to the circu it cou rt.
Mr. Murakami: We would be – excuse me, we would be appealing the Board’s decision dismissing
our – just for the Beckers. But my point is that if you actually rule upon the petitions to intervene
now, these folks, if we are successful in circuit court, and if we com e back to the Board, they have
to re-file, an d that’s seve ral hundred dollars in m ail an d stuff.
Chairman Tanaka: Okay, so with that being said, and to be accommodating–
Mr. Tanner: Yeah, Chairman, I’ll make a motion to defer all petitions to intervene at this time.
Chairman Tanaka: Okay, it has been moved. Do we have a second?
Mr. Shima buku: Second to that.
Chairman Tanaka: Okay, it has been moved and seconded that the petitions to intervene have been
deferred at this time by this Board. Okay, it has been moved and seconded. With that, I’ll call for
a vote. All those in favor, say aye. The Chair votes aye. Any opposed? None.
It was moved by Mr. Tanner, seconded by Mr. Shimabuku, then
VOTED:

To defer all petitions to intervene at this time.
(Assenting:
(Excused:

R. T anner, R. S him abuku, S. Castro , P. D e Ponte,
K. T anaka.)
R. P hillips, B. Santiago, B. V adla, J. Harag uchi.)

Ch airm an Tanaka: Ok ay, th e petitions have been deferre d.
Mr. Giroux: Can the County attorney produce a findings of fact and conclusions of law, and s erve
it upon the other party, and then have that executed by the Chair? If there’s any objections by the
– can you – how do guys wanna deal with that? Do you wanna be served with that document and
have a chance to co mment on it?
Mr. Murakami: . . . (inau dible) . . . days go by, we don’t sign, and she can submit to the Chair, and
I get to file m y ob jections to the C hair.
Ms. Johnston: We can even talk to each other about–
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Mr. Murakami: Yeah, please.
Mr. Giro ux: W e w ould like to se e that.
Chairman Tanaka: Yes, yes, please. Just for myself and the Board as part of our discussions, we
feel for you , all who are in attendance, but we would hate to move forward, make some decision,
and that ultimately, it is ruled some where down the line that we should never have been – we had
no authority to take any kind of action. So we understand your frustration and more time that it’s
taking you. And we apologize for that and wish you luck in the process m oving forwa rd. So this
item has been dismissed and petitions have been deferred. Thank you very much. The next item
on our agenda wo uld be the Director’s report.
E.

DIRECTOR’S REPORT
1.

Status Update on BVA’s Contested Cases

Ms. Kapua`ala: Sir, there are no updates on appeals a t this m om ent.
Ch airm an Tanaka: Okay.
F.

NEXT MEETING DATE:

March 8, 2012, Thursday

Chairman Tanaka: Our next meeting date is March 8, 2012. Do we know what we have on that
agenda, or an update on what we canceled on our last meeting?
Mr. Shima buku: Mr. Ch air, the last item on that–
Chairman Tanaka: Oh, thank you. Missed that. We need to approve the last meeting’s minutes.
D.

APPRO VAL OF TH E MEETING M INUTES OF JAN UARY 26, 2012

Mr. Tanner: I make a motion that the minutes to the January 23 rd meeting be approved.
Chairman Tanaka: Well, it says “26th.” The last meeting was January 26 th. Is tha t correct? Yeah.
Mr. Tanner: Okay, I would make a motion that the minutes for the January 26 th meeting be
approved.
Chairman Tanaka: Do we have a second?
Mr. Patrick De Ponte: Second.
Ch airm an Tanaka: Okay. It’s been move d and seconded. All those in favo r, say aye. Aye.
It was moved by Mr. Tanner, seconded by Mr. De Ponte, then
VOTED:

That the January 26, 2012 meeting minutes be approved.
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(Assenting:
(Excused:

R. Tanner, P. De Ponte, R. Shimabuku, S. Castro,
K. T anaka.)
R. P hillips, B. Santiago, B. V adla, J. Harag uchi.)

Ch airm an Tanaka: Okay, meeting minutes have been approved.
F.

NEXT MEETING DATE:

March 8, 2012, Thursday

Chairman Tanaka: March 8 th, our next meeting, do we know what we have? And as far as the last
meeting that was canceled, have we had any correspondence or discussion on – it was regarding
the – was it specific to the timing issues that this Board reviews?
Ms. Kapua`ala: Oh, the proposed rule amendments, it was pertaining to timing, but also, we wanted
to introduce into th e Board’s rules an order to show cause section , which m eans basica lly givin g
the Board the authority to a lso revo ke varia nces and m odify conditions for va riances. All of it is
currently und er review b y the D irector. We’re probably gonna amend some things before we bring
it to you again.
Chairma n Tana ka: Okay.
Mr. Shinmoto: Mr. Chair, right now, there’s nothing for the next meeting unless something suddenly
show s up, but probably not.
Chairman Tanaka: Ok ay. So otherwise, it would be two w eeks after that would be ou r next
meeting?
Mr. Shinmoto: Yes.
Chairman Tanaka: Okay. Anything else, Members? Any discussion items? Thank you very much.
Meeting is adjourned.
G.

ADJOURNMENT

The re being no further business to co me before the Board, the m eeting adjourned at app roximately,
3:29 p.m.
Respectfully subm itted by,

TREMAINE K. BALBERDI
Secretary to Boards and Co mmissions II
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