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Introduction.
The purpose of this memorandum is to respond to your
memorandum, dated June 12, 2009, which stated, in part, as follows:
May I please request that you provide a written opinion
as to whether the charges for copies of public records
authorized by Section 92-21, Hawaii Revised Statutes, and
set forth in Section 2.64.010, Maui County Code (MCC) ,
and/or Appendix B of the Budget Ordinance, apply to
electronic copies?
Analysis and discussion.
The Hawaii Revised Statutes, Maui County Code, and the Budget
Ordinance" are silent with regards to fees for electronic copies of
government records.
However, the Office of Information Practices
("OIP") has adopted administrative rules relating to agency
procedures and fees for processing government record requests ("OIP
Rules") . 2 The OIP Rules state that one of the purposes of the OIP
rules is to establish:

1

Ordinance No. 3651 (2009).

2

Chapter 2-71, Hawaii Administrative Rules ("HAR").
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The fees that agencies may charge for searching for,
reviewing, and segregating government records and a
waiver of these fees when the public interest would be
served.
The fees set forth in this chapter are not
intended to obstruct public access to disc losable
government records, but rather are intended to allow
agencies to recover some costs in providing access to
disclosable records upon request.'
The OIP administrative rules apply to any "agency", as defined
in section 92F-3, HRS.
Section 92F-3, HRS, defines "agency" to
include, among other things: "any unit of government in this State,
any
county,
or
any
combination of
counties;
department;
institution; board; commission; district; council; bureau; office;
governing authority; [orl other instrumentality of state or county
government". Therefore, the OIP administrative rules apply to the
County Council.'
Regarding the assessment of fees,

the OIP Rules state,

in

part:
(a)
When a person requests access to a government record
under part II of chapter 92F, HRS, the agency may charge
the requester:
(1)
Fees for searching for, reviewing, and
segregating the record; provided that
these
fees
shall
be
assessed
in
accordance with this chapter; and
(2) Any other lawful fees.
(d) A requester is liable for and shall pay any fees
outstanding for services rendered by an agency to respond
to any previous or current request.
Upon written
request, the agency shall provide an itemized bill of all
fees assessed. 5

,

§

2-71-1 (2), HAR.

, See also Office of Information Practices, Hawaii's Open
Records Law 10 (June 2008) ("'Agency' is defined broadly to
encompass all state and county government units .... It covers the
executive, legislative, and judicial branches of state and county
government .... "). A copy of the OIP Hawaii's Open Records Law
handbook is attached hereto as Exhibit "A".
5

§

2-71-19, HAR.
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Regarding fees for searching,
records, the OIP Rules state:

reviewing,

and

segregating

(a) When an agency intends to charge fees pursuant to
section 2-71-19 (a) (1), the agency shall charge the
following
fees,
except
as otherwise provided in
sUbsection (b):
(1)
For a search for the record, $2.50 per fifteen
minutes or fraction thereof;
(2 )
For the review and segregation of the record, $5
per fifteen minutes or fraction thereof; and
(3 )
If applicable, the actual rate of charge, based
upon time expenditure, that is charged to the
agency by a person other than the agency for
services to assist the agency in the search for the
record.
The agency shall not assess the first $30 in total amount
of the fees under paragraphs (1) and (2).
(b)
For those agencies which, by statute, are required
to recover actual costs, in lieu of the fees set forth in
subsection (a), an agency may establish fees, by rule,
that do not exceed in their totality the actual costs
incurred from searching for, reviewing, and segregating
records. The fees may include:
(1) The actual time expended by personnel in performing
the search, review, or segregation of the record;
and
(2) Where the information requested is part of an
electronic database or other electronic method of
information storage, the actual cost of:
(A) Modifications to existing programming
capacity; or
(B) Additional equipment or software used to
search for, review, or segregate the
information.
(c) Before initiating the ru1emaking process under
chapter 91, HRS, an agency that will establish fees under
subsection (b) shall submit to the OIP for review a copy
of the rule, including any amendments, setting forth the
fees.
(d) No fees may be assessed by the agency under this
section for the search for, review, or segregation of a
record when:
(1)
It is not necessary for the agency to search for,
review, or segregate a record in order to permit
inspection or duplication of the requested record;
and
(2)
To the extent permitted by section 2-71-32, the
agency finds that the public interest would be
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served by a waiver of these fees.
(e) An agency may waive the fees for any agency or any
federal or foreign government entity requesting access to
a government record.
The Budget Ordinance may be amended to add a fee or fees for
electronic copies,
in accordance with, and subject to, the
provisions of the OIP Rules and other applicable law.'
OIP Opinion Letter No. 90-35 (a copy of which is attached
hereto as Exhibit "B") states that, under the Uniform Information
Practices Act, as long as a government record exists in the format
requested by a person, an agency must generally provide a copy of
that record in the format requested, unless doing so might
significantly risk damage, loss, or destruction of the original
record.

APPROVED FOR TRANSMITTAL:

s: \ALL\Advlsory\TFV\Copy Charges _wpd

cc:

Webpage

6 See McQuillin Mun.
Corp. § 44.62.20 (3d ed. 2003) ("In
order to qualify as a valid user fee, it must normally meet three
criteria.
First, the fee must be charged in exchange for a
particular government service which benefits the party paying the
fee in a manner not shared by other members of society. Secondly,
it must be paid by choice, in that the party paying the fee has
the option of not utilizing the government service and thereby
avoiding the charge.
Finally, the charges collected must be to
compensate the government entity providing the services for its
expenses and not to raise revenues.").

The Uniform Information Practices Act
(Modified)
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This handbook is a publication of the
Office of Information Practices
Questions and comments may be directed to:
Office of Information Practices
No.1 Capitol District Building
250 South Hotel Street, Room 107
Honolulu, Hawaii 96813
(808) 586-1400
E-mail: oip@hawail.gov

Please visit our website at www.hawaiJ.gov/oJp
to access OIP's formai advisory opinions,
guidelines, forms, newsletters, announcements,
administrative rules and educational materials.
An electronic version of this handbook is available
for downloading in two size formats.
Published
June 2008
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DIRECTOR'S MESSAGE
We, the people of Hawaii . .. reserve the right to
control our destiny, to nurture the integrity of our
people and culture, and to preserve the quality of life
that we desire.
We reaffirm our belief in a government of the people,
by the people and for the people . ...
Hawaii State Constitution, article 1, section 1

Democracy exists only when government functions in the open
and protects the rights of its citizens to participate in that
government. In 1988, the HaWaii State Legislature enacted
the Uniform Information Practices Act (Modified) (the "UIPA")
to preserve and ensure that open government and public
participation.
At the same time, it created the Office of Information Practices
("OIP") to implement the UIPA and to serve as a resource for
both the public and government agencies in interpreting and
applying its provisions. The Legislature recognized, however,
that the "proper functioning of any public records law is very
much dependent upon the attitude of those who implement
the law[.]" requiring "strong and active agency implementation
of the records laws: The Legislature thus urged "all agencies
to accept this new law as a challenge and a mandate to ensure
public access to the public's government."
Twenty years later, OIP continues to deliver on its "inherent
promise" to ensure implementation: educating the public of
its rights and agenCies of its responsibilities, assisting the public
in gaining access to records, and guiding agenCies in the
application of the statute's provisions.

2
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We are pleased to provide you with this UIPA handbook. It
is intended primarily to provide the non-lawyer agency
official with a better understanding of the UIPA and a stepby-step gUide for application of that law. We also remain
available to assist agencies in fulfilling the role entrusted
to them of ensuring and protecting our open government.

Paul T Tsukiyama
Director
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I.

INTRODUCTION

III

All political power of this State is inherent in the people
and the responsibility for the exercise thereof rests with the
people. All government is founded on this authority.
Hawaii State Constitution. article I. section 1

The Hawaii State Legislature enacted the Unifonn Infonnation
Practices Act (Modified) (the "UIPA") based upon this premise
that a democracy vests the people with the ultimate decisionmaking power and government exists only to aid the people
in the exercise of that power.
Recognizing public scrutiny and participation to be essential
to the exercise of that power. the Legislature declared it to be
the pollcy of this State to conduct government as openly as
possible tempered by the right of the people to privacy as
embodied in our State Constitution.
To that end. the UIPA mandates that all government records
be open to public inspection unless access is specifically
restricted or closed by law.

HAWAll'S OPEN RECORDS LAW
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III

II.

OVERVIEW OF THE UIPA

III

THE STATUrE
The UrPA is codified as chapter 92F of the Hawaii Revised
Statutes ("HRS"). The UrPA governs both: (1) the public's
right to access government records; and (2) the individual's
right to access and correct his or her personal records
maintained by the government.
The UrPA Is divided into four parts:
Part I. General Provisions and Definitions.
This part contains the general provisions and
definitions applicable to all parts of the urp A.
Part II. Freedom of Information. This part
governs general public access to government
records.
Part III. Disclosure of Personal Records.
This part governs an individual's access to his or
her own personal records that are maintained
by the government.
Part IV. Office of Information Practices;
Duties. This part establishes the Office of
Information Practices ("alP") and sets forth the
powers and duties of alP.

THE ADMINISTRATIVE RULES
orp has enacted administrative rules setting forth agency procedures and fees for processing government record requests
under part II of the UIPA. These rules are contained in Title
2, subtitle 7, chapter 71 of the Hawaii Administrative Rules
("HAW) and may be accessed on the orp website.
8
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III. THE STATUTE - CHAPTER 92F

III

PART I. GENERAL PROVISIONS
How Should the VIPA Be Interpreted?
The Legislature pronounced that it is the policy of this State
to conduct government business as openly as possible while
protecting the right of privacy embodied in our State
Constitution.
Thus. part I of the UIPA requires that the UIPA be applied
and construed to promote its underlying purposes and policies.
which are:
(1)

To promote the public interest in disclosure;

(2)

To provide for accurate. relevant. timely and
complete records;

(3)

To enhance government accountability;

(4)

To make government accountable to individuals
in the collection. use. and dissemination of
information relating to them; and

(5)

To balance the individual privacy Interest and
the public interest . allowing access unl e ss
disclosure would constitute a clearly
unwarranted invasion of personal privacy.

Given this direction that the UIPA be interpreted to promote
open government. any doubt regarding disclosure of a record
should likely be r esolved in favor of access.

HAWAII'S OPEN RECORDS
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Which Organizations Does the DIPA Cover?
All agencies of the state and county governments must comply
with the UIPA.
"Agency" is defined broadly to encompass all state and county
government units, including corporations or other
establishments owned, operated, or managed by or on behalf
of the State or any county. It covers the executive, legislative,
and judicial branches of state and county government, but
specifically excludes the nonadministrative functions of the
judiciary. This means that court records related to the
adjudication of a legal matter are not subject to the UIPA access is governed by court rules instead.

FAQ:

I want to get the transcript of a hearing in my
divorce case. I was referred to a court reporter who
told me I need to pay $120 to get a copy. Shouldn't
I be able to get it for less under the UIPA?
A court hearing is part of the Judiciary's nonadministrative functions and, therefore, access to
records maintained by the Judiciary as part of
that hearing, including a transcript and any documents filed with the court, is governed by the
court's rules and not the UIPA.

What Records Does the DIPA Cover?
The UIPA reqUires agenCies to disclose all "government
records." This term is defined broadly to include any
information maintained by an agency that is recorded in any
physical form.

10
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alP has interpreted "maintained" to mean information
physically possessed or administratively controlled by an
agency. An agency has administrative control over a record
where it has the right to gain access to the record. For
example, where an agency contracts with a private company
and has the right to review the records held by the company
under the contract, those records would be considered
government records.
A record physically in the agency office may not be considered
a "government record" where it is held or controlled by an
employee personally and not in his or her capacity as an
employee of the agency, for a example, a personal calendaring
system used solely by the employee. See F AQ below.
Note that an agency is not required to comply with the UlPA
to the extent necessary to protect an agency's eligibility to
receive federal funding, services, or other assistance .
..

...

...

.:0:'"

...

•

.-

FAQ: I am a state employee. Is my personal calendar
considered a "government record" under the UIPA?
We addressed this question in OIP Op. Ltr. No. 0417 with respect to the calendars of various city
offlcials. The answer depends on the totality of
circumstances surrounding the creation,
maintenance and use of the calendar. Generally,
the UIPA governs records "maintained" by the
agency. not by the individual. Determination of
whether an individual maintains a record, as
opposed to the agency. depends on whether the
individual holds the record in his or her personal
capacity versus his or her official capacity.
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Who Can Make a Request?
"Any person" may make a request for government records
under part II, the Freedom ofInformation section of the UIPA.
"Person" is defined broadly to include an individual,
government agencies, partnerships and any other legal
entities.
Under part II, a government agency generally may not limit
access to public records based on who the requester is or the
proposed use of the record.
'ow>

J

•

••

•

00

•

FAQ: May I ask the requester why he is requesting a
government record?

-

The agency may ask the requester why he or she is
seeking access for certain purposes. For example,
where the requester has made a broadly worded
request rather than requesting a speci!1c record,
knowing the purpose of the request may assist the
agency in determining what records are responsive to
the request. But the purpose of the request should not
have any bearing on the agency's decision to disclose
or withhold the record.
FAQ: Our agency has created a compilation of data
regarding businesses in this State for the agency's use
in providing services. A private company from an
other state has requested a copy of this data that it
intends to sell to the possible detriment of businesses
in this State. May the agency selectively disclose the
data to only Hawaii businesses?

12

No. In the absence of a statute authorizing selective
disclosure, access to the data may not be restricted to a
limited set of requesters who intend to use the
information for certain purposes .

•

...,1
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PART D. FREEDOM OF INFORMATION
Part II of the UIPA contains the provisions that govern the
general public's right to access government records while part
III governs an individual's right to access his or her personal
records.
Where an individual makes a request for a personal record
under part III. the agency must also analyze the request under
part II for any part of the record that is not required to be
disclosed under part III.

-

I

,
~
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Disclosure
___
_ _ _ _____Provisions
_ ___ .._ ___

_ .._ _ .._

_ ........Ji

General Rule of Disclosure
All government records are open to the
public unless access is restricted
or closed by law,
The UIPA requires an agency to make a government record
available for inspection and copying unless the agency can show
that an exception to disclosure under § 92F -13 authorizes the
agency to restrict or deny access to that record .
An agency should make the information avallable in the form
requested if it is readily retrievable in that form . An agency is
not required to prepare a compilation or summary of its records
unless it is readily able to do so.

However, an agency may, with the requester's consent, choose
to create a compilation or summary where it would be more
effiCient to do so.
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Agency Records that Must Always Be
Disclosed (§92F -12)
The Legislature created a list of specific categories of records
that must always be disclosed. An exception only applies
where it is referred to in that list. These categories of records,
in summary, are:

14

(1)

Agency rules and general policies;

(2)

Final opinions and adjudicated orders (except
as protected by §92F-13(1));

(3)

Government purchasing information, including
all bid results (except as prohibited by
§92F-13);

(4)

Pardons and commutations, and directory
information for inmates;

(5)

Land ownership, transfer and lien records,
including real property tax information and state
land leases;

6)

Environmental test results;

(7)

Agency meeting minutes required by law to be
public;

(8)

State/county loan program information;

(9)

Certified payroll records on public works
contracts without social security numbers;

(10)

Agency contract hires and consultants' contracts, without social security numbers;

(11)

Building permit information;

(12)

Water service consumption data of the boards
of water supply;

(13)

Rosters of licensee or permit holders;

HAWAII'S OPEN RECORDS LAw

(14)

General employment information for present
and former agency officers and employees
(except undercover law enforcement
employees);

(15)

Information collected for the purpose of making
information available to the public; and

(16)

Information from transcript, minutes, report,
or summary of a public proceeding.

Agencies must also disclose:
(1)

Any record for which the requester has
obtalned the prior written consent of all
individuals to whom the record refers;

(2)

Records expressly authorized by federal
or state law to be disclosed to the person
requesting access;

(3)

Records where compelling circumstances
show an effect on the health or safety of
any individual;

(4)

Records requested by court order;

(5)

Records subpoenaed from either house of
the state legislature; and

(6)

Information from the motor vehicle
registration files where requester has a
legitimate reason under applicable rules.

HAWAII'S OPEN RECORDS LAW
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The Exceptions to Disclosure (§92F-13)
For any record that does not fall into a category that must
always be disclosed, the UIPA provides that it is a public record
unless one of the five exceptions to disclosure under Part II
applies. If an exception only applies to a portion of a record,
the agency must provide access to the remaining portion of
the record.
Where a record falls within an exception, an agency may
withhold the record, but is not prohibited by the UIPA from
disclosing it. Where an agency wants to disclose a record that
could be withheld, the agency should consult with its attorney
as to whether the record should or must be withheld because
of another law or the state or federal constitutions.
The five exceptions to disclosure for part II are set forth in
§92F-13. In summary, the five exceptions to the general rule
requiring disclosure of government records are as follows:
Exception 1 - The Privacy Exception (§92F-13(l))
An agency may withhold access to a record if disclosure of the
record would constitute a "clearly unwarranted invasion of
personal privacy[.j" To withhold a record under this exception,
an agency must be able to show that:
(1)

An individual has a significant privacy interest
in the information contained in the record; and

(2)

The significant privacy interest is not outweighed
by the public interest in disclosure.

An agency must balance the significant privacy interest against
the public interest in disclosure ofthe information. If the public
interest is found to outweigh the individual privacy interest,
the agency must disclose the information. Where an agency
cannot identify a significant privacy interest, the slightest
public interest in disclosure will require the agency to disclose
the record.

16
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What is a significant privacy interest? (§92F-14)
The UlPA lists some specific examples of the types
of infonnation in which an individual has a significant privacy
interest. The list includes infonnation about an Individual's:
(1)
(2)

(3)
(4)

(5)

(6)
(7)

(8)
(9)

Medical history, condition, and treatment;
Criminal law investigation, except where
disclosure is necessary to prosecute or
continue the investigation;
Eligibility for social services or welfare
benefits;
Public employment personnel file type
information, except information required
to be disclosed under §92F-12(a)(14) and
employee misconduct information if
employee is suspended or discharged; or
for county police officers if discharged;
Nongovernmental employment history
except where information qualifies a
government employee for his or her
position;
Financial information;
Professional and vocational licensee
qualifications except:
(a) certain discipline infonnation;
(b) current employment infonnation and
required insurance coverage of
licensee; and
(c) complalnts and dispositions;
Personal recommendations or
evaluations; and
Social security numbers.

OlP has further recognized that an individual has a significant
privacy interest in his or her home contact information, date
of birth, and ethnicity.
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What is the public interest in disclosure?
The public interest to be considered is the public's interest in
the disclosure of official information that sheds light on an
agency's performance of its statutory purpose and the
conduct of government officials, or which otherwise
promotes governmental accountability.
-~--------------

Illustration: Balancing of Interests
A former University President had a
significant privacy interest in the Board of
Regents' evaluation of his}ob performance.
The public had a strong interest in
scrutinizing the work of the Board ofRegents
as well as the President's performance as a
high level govemment offlcial. Although the
two rights were closely balanced, DIP found
that the public interest outweighed the
employee's privacy interest.

Exception 2 - The Litigation Privilege Exception
(§92F-13(2»
An agency may withhold access to a record if a litigation
privilege protects that same information in a lawsuit or quasijudicial administrative act involving the State or any county.
This exception prevents a party in an action against the State
or a county from using the UIPA in order to gain an unfair
advantage.
For example, an agency's communication with its attorney to
seek legal advice is generally protected from disclosure in a
litigation context by the attorney-client privilege. Exception
2 would similarly protect this communication from disclosure
under the UIP A. The rationale is that if a person suing the
State or a county has the right to consult with his or her attorney in confidence then the government should have that same
right to consult with its attorney confidentially.

18
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Exception 3 - The Frustration Exception (§92F-13(3))
An agency may withhold access to records that. by their nature.
must be confidential in order for the agency to avoid frustration
of a legitimate government function. To withhold a record
under this exception. an agency must identify a legitimate
government function of the agency and show how disclosure of
the record would frustrate the agency's ability to perform that
function. Examples of records that might be included under
this exception are:
(1)

Law Enforcement Records where disclosure
could reasonably be expected in some particular.
discernable way to interfere with pending
enforcement proceedings;

(2)

Examination Materials if disclosure
would compromise the validity. fairness
or objectivity of the examination;

(3)

Government Purchasing Information that.
if disclosed. would raise the cost of government
procurements or give a manifestly unfair
advantage to any person proposing to enter into
a contract or agreement with an agency;

(4)

Land Acquisition Information identifying or
pertaining to real property under consideration
for future public acquisition;

(5)

Proprietary Information such as research
methods. records and data. computer programs
and software and other types of information
manufactured or marketed by persons under
exclusive legal right. owned by an agency or
entrusted to it;

(6)

Confidential Business Information which
includes trade secrets or confidential commercial
and financial information where there is a

HAWAII's OPEN RECORDS LAW
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likelihood of substantial competitive harm, for
example, where disclosure would allow
competitors to selectively under price, estimate
profit margins, or determine market and supply
weaknesses; and
(7)

Inter-agency or Intra-agency Memoranda or
Correspondence used in the agency's decisionmaking that falls under the "deliberative
process privilege." This privilege allows an
agency to withhold recommendations, draft
documents, proposals, suggestions and other
opinion materials that comprise part of the
process by which the agency formulates its
decisions and policies. It protects the quality of
agency decisions by encouraging the uninhibited
exchange of ideas, recommendations and opinions
within an agency.

To withhold a record, an agency must show that the
record is:
(a) Predecisional. This means that the record must be
received by the decision-maker prior to the time the
agency decision or policy is made; and
(b) Deliberative. This means that the record consists of
a recommendation or opinion on agency matters that
was a direct part of the deciSion-making process.
A record protected by this privilege may lose this
protection where the agency later expressly adopts or
incorporates the record into Its final decision or policy.

20
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Illustration: Records or Information Compiled for Law
Enforcement in a Pending or Prospective
Law Enforcement Proceeding
Access to investigative records before an
investigation is concluded could frustrate a
legitimate government function where: (1) the
target of the investigation could obtain premature
access to the government's case; (2) witnesses could
be subject to reprisal or harassment; (3) evidence
could be destroyed; or (4) witnesses could become
unwilling to provide information to the agency

Exception 4 - The Law or Order Exception (§9ZF-13(4))
An agency may withhold access to records that are protected
from disclosure by a state or federal law or by a court order,
for example, tax return information required to be kept
confidential by statute. The term "law" does not include
administrative rules, county charter provisions, or mayoral
orders.

Exception 5 - The Legislature Exception (§9ZF-13(5))
Legislative committees may Withhold their draft working
papers and work product; legislative investigating
committees may withhold their records or transcripts
protected by legislative rule; and legislators may withhold
their personal files.
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Appeal of an Agency Denial of Access (§§92F-27 & -27.5)
An individual who has been denied access to a personal record
may appeal that denial in two ways. The requester may:
(1)

Appeal to the OIP; and/or

(2)

Bring a legal action against the agency in circuit
court within 2 years of the denial of access.

An individual does not need to appeal to OIP before bringing
an action in court, but may choose to do so first then later appeal
to the court, if necessary. Where OIP detennines that the record
must be disclosed, the agency "shall make the record available:

If the court orders the agency to disclose a record that the
agency denied access to, the court is required to order the
agency to pay the requester his or her reasonable attorney's
fees and all other expenses reasonably incurred in the litigation.
Criminal Penalties (§92F -17)
The UIPA imposes criminal penalties upon:
(1) A government worker who intentionally
discloses a government record or
information despite being aware that a
statute specifically makes that record or
information confidential; and

(2) Anyone who uses false pretense, bribery, or
theft to intentionally access a government
record or information that he or she knows is
confidential.
The UIPA specifically provides immunity from civil or criminal
liability to an employee who discloses a record or denies access
to a record in good falth.
22
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An agency may share non-public records with another agency
under certain circumstances listed in §92F-19.
Generally, a specific need or legal authority must be shown
for records to be shared with another agency.
For example, the statute allows a prosecutor to share with the
Department of Corrections information related to an adult
corrections officer's (the· ACO") arrest on drug related offenses
because the department is, by statute and through its
administrative rules, authorized and required to continuously
monitor an ACO's character, reputation and suitability to serve
in that capacity.
The agency receiving the records must treat the records in the
same manner as the agency that originally had the records. In
other words, the receiving agency cannot disclose a record
publicly if the originating agency could not.
Agencies are generally not authorized to share records
protected by a specific confidentiality statute, for example, HRS
§235-116, which prohibits disclosure of income tax return
information.

HAWAII'S OPEN RECORDS LAW
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PART m. PERSONAL RECORDS
(4

The UIPA has a separate section that deals with an individual's
right to access and correct his or her own "personal records."
A "personal record" is a government record that contains
infonnation "about" the individual who is requesting the record.
This includes an individual's educational, fmancial , or medical
records, or items that reference the individual by name or
otherwise.
Because "personal records" are also "government records:
they may also be requested by others under part II of the UIPA,
the general public access section.
An agency is only required to provide access under part III to
an "accessible" personal record, which generally means one
that is filed by the person 's name or other identifying
infonnation, or which the agency can otherwise readily find.

Joint Personal Records
A joint personal record is a record that contains more than
one individual's name or other identifying particular. A joint
personal record is generally assumed to be entirely accessible
to the requester where no part III exception allows the agency
to withhold the record from the requester.
However, a portion of the record that is clearly "about" someone
else and not "about" the requester may be segregated from the
record because it would not be the requester's "personal
record." Instead, that portion would be analyzed under part II
so the privacy exce ption could apply to protec t that
infonnation.
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Illustration: Joint Records
A UH Campus Security report of an alleged
sexual assault included a campus security
officer's written report. the alleged assailant's
photograph. and witness statements. The report
was a joint personal record. It was a personal
record of the alleged victim. and it was also a
personal record of the alleged assailant and each
of the witnesses. In response to a request made
by the alleged victim. the report should generally
be disclosed to her because no personal records
exception applied. However. some personal
information. such as home contact information.
was only "about" the other individuals and not
"about" her. That information was not subject
to disclosure as her personal record and had to
be analyzed as a general records request.

HAWAII'S OPEN RECORDS LAW
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An agency must provide an individual access to his or her
personal record within 10 working days after receiving a
request unless an exception under part III allows the agency
to withhold the record from that requester.
The agency may extend its response period for an additional
20 working days if, within the initial 10 day period, the agency
provides the individual with a written explanation of "unusual
circumstances" causing the delay.

The Exemptions from Disclosure (§92F·22)
The personal records section of the UIPA contains its own set
of exceptions, which differ from those for general government
records requests.
Generally, these exceptions protect:
(1)

Criminal law enforcement agency records;

(2)

Confidential source records;

(3)

Government exam records;

(4)

Investigative materials; and

(5)

Records protected by law

Exemption 1 - Criminal
(§92F· 22(1))

Law Enforcement Records

Agencies with a principal function of crime prevention, control,
or reduction may withhold access to:

26

(1)

Infonnation or reports prepared or compiled for
criminal intelligence or investigation; and

(2)

Reports prepared or compiled during any stage
of the criminal law enforcement process.
HAWAII'S OPEN RECORDS LAW

Exemption 2

Confidential Source Records (§92F-22(2))

An agency may withhold records where necessary to protect
the identity of a source who furnished information to the agency
under an express or implied promise of confidentiality.

Exemption 3

Government Exam Records (§92F-22(3))

An agency may withhold examination materials that it uses
solely for government hiring or promotions or for licensing or
academic testing, if disclosure would compromise the
objectivity, fairness, or effectiveness of the process.

Exemption 4 - Investigative Materials (§92F-22(4))
An agency may withhold investigative reports and materials
related to an uncompleted civil, criminal or administrative
proceeding against the individual requesting the records.

Exemption 5 - Records Protected by Law (§92F-22(5))
An agency may withhold records (1) required to be withheld
from the individual by statute or court decision; or
(2) authorized to be withheld by constitutional or statutory
privilege. This allows agencies to withhold records such as
records sealed by a court order, communications between the
agency and its attorney, and records found to be privileged in
litigation.

An individual has a right to correct or amend factuai errors,
misrepresentations, or misleading entries in his or her personal
record. Part III sets out the procedures for correction.

HAWAII'S OPEN RECORDS LAW
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Appeal from Agency Denial of Access (§§92F-15 and 15.5)
An individual who has been denied access to his or her personal
record may appeal that denial in two ways. The requester
may:
(1)

Appeal to the orp; and/or

(2)

Bring a legal action against the agency in circuit
court within 2 years of the denial of access (or
where applicable. receipt of a final OIP ruling).

Where OIP determines that the record must be disclosed, the
agency 'shall make the record available."
An individual does not need to appeal to OIP before bringing
an action in court, but may choose to do so first and then later
appeal to the court, if necessary.
An individual may also appeal to the circuit courts from an
agency's failure to correct or amend his or her personal record.
This action must be brought within 2 years.
Penalties
If the court finds that the agency knowingly or intentionally
violated a provision under part III, the agency is liable for:
(1)

Actual damages of not less than $1,000; and

(2)

Costs and reasonable attorney's fees.

The court may also assess attorney's fees and costs against the
agency where the individual bringing the action substantially
prevails; or against the Individual where the charges brought
against the agency are frivolous.
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OFFICE OF INFORMATION PRACTICES
This part sets forth OIP's functions and duties in administering
the UIPA. These functions and duties include:
121

Providing guidance to the public on rights granted under
the UIPA, on agency functions and responsibilities, and
use of the UIP A

121

Providing guidance to agencies on agency functions and
responsibilities under the UIPA

121

Providing assistance to the public in making UIP A
requests and in obtaining records from agencies

121

Providing assistance to agencies in complying with the
UIPA

121

Providing education and training for agencies' officers
and employees

121

Receiving complaints and investigating possible
violations by agencies

121

Reviewing and ruling on agency denials of access

121

Recommending legislative changes

121

Monitoring UIPA related litigation

121

Reporting to the Governor and Legislature on OIP's
activities and findings

OIP provides guidance and assistance through a variety of
means. It issues advisory opinions and rulings. It provides
direct assistance on general matters to both government
agencies as well as to members of the public through its
"Attorney of the Day' legal advice program and on specific
matters through a more formal request process for assistance,
investigation, or opinion.
OIP also continually provides training sessions; publishes
resource materials and an informational newsletter; and
maintains a website providing access to the statute, rules ,
forms, and all formal opinions.
HAWAII'S OPEN RECORDS
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III

OIP'S ADMINISTRATIVE RULES

IV.

III

11m MECHANICS OF PROCESSING REQUESTS
UNDER PARTD
Upon receiving a general request for access to a government
record and unless an exception applies. an agency must make
the requested record available for inspection and copying during
regular business hours.
OIP's administrative rules contain the procedures for. and other
provisions related to. processing a request made under part II.

Informal Request
When an agency receives an oral request for a record. OIP's
administrative rules provide that the agency can:

30

(I)

Provide access to a disclosable record in a
reasonably timely manner (if the agency is going
to charge more than $15.00 in fees. it must inform
the requester before processing the request):

(2)

Deny access (if the requester disagrees with the
denial. the agency must tell the requester that
he or she can submit a formal request):

(3)

Inform the requester that the agency does not
maintain the record: or

(4)

Ask that the requester submit a formal request.

HAWAII'S OPEN RECORDS LAW

Fonna! Request
An agency may require that a formal request be submitted. A
formal request must be made in writing and must include the

following information:
(1)

Contact information for the requester;

(2)

A reasonable description of the requested
record to enable the agency to locate the
record with reasonable effort;

(3)

Any request for a waiver of fees in the
public interest and facts to support the
waiver; and

(4)

A request to inspect records or a request
to obtain a copy and the desired means of
transmission.
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cumELINE TO RESPOND TO
A FORMAL REQUEST
Agencies may use the following general guideline to respond
to a formal request:

Step 1 - Determine Whether the Agency
Has the Requested Record
A. Identify the Record.
If a request is unclear, the agency may request more

information in its notice to requester, explained below, or may
simply contact the requester informally and ask .

FAQ:

------------ Our agency received a request for x. I believe
that the requester is really seeking y. May I
contact the requester to see which record he
wants?
Yes. The agency may formally ask for
clarification in the required notice. but the
agency m ay also and generaJIy should attempc
to clarify the requesc prior to sending the
required notice where it would expedite the
agency's response.

B. Determine if the Agency or a Unit of the

Agency Maintains the Record.
The agency must make an initial determination of whether any
unit or division of the agency "maintains" the requested record.
As explained above, an agency "maintains" a government
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record if the record is in the physical possession of the agency
and/or under its administrative control.
Under OIP's administrative rules, if one unit or division
receives a request for a record that is maintained by another
unit or division within the agency, then it must forward the
request to the appropriate unit or division. The time for
response to the request will then begin to run once the request
is received by the unit or division that maintains the record.
See Haw. Admin. R. §2-71-13(d).

III

Step 2 - Determine If an Exception Applies

III

A record, or a portion of the record, may be withheld if it falls
within one of the five exceptions to disclosure listed under
§ 92F-13:
(1)
(2)
(3)
(4)
(5)

The
The
The
The
The

Privacy Exception
Litigation Privilege Exception
Frustration Exception
Law or Order Exception
Legislature Exception

An exception applies if the answer is yes to any of the
foliowing questions:
•

Would disclosure constitute a clearly
unwarranted invasion of an individual's
personal privacy?

•

Would the record be privileged against
discovery in a judicial or quasi-judicial
action involving the State or any county?

•

Must the agency keep
confidential in order to
frustration of one of its
functions, i.e., in order to do

HAWAII'S OPEN RECORDS LAW

the record
avoid the
legitimate
its job?
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•

Is the record protected by state or federal
law or by court order?

•

Is the record a draft document of a
legislative committee or contained in the
personal file of a legislator?

Where an agency denies access to a record, the agency
has the burden of justifying its withholding under an
applicable exception.
Must the record (or information) be withheld if an
exception applies?
In certain instances. the agency must withhold records. such
as where the record is made confidential by state or federal
law or is information protected by the individual's right to
privacy under the state or federal constitutions.

Does the agency want to exercise its discretion to
withhold the record?
Unless it is required by another law or court order to maintain
the confidentiality of a record. the agency can choose to disclose
a record that falls under an exception. For example. an agency
may choose to disclose a preliminary document on a project
prior to making a final decision even though the agency could
have withheld the record under the "frustration" exception.

III

Step 3 - Provide the Required Response

III

Within ten business days of receipt of a request. the agency
must respond to the requester. Depending upon the circumstances. the agency must:

A.
B.

34

Make the record available; OR
Provide a "Notice to Requester" or an
"Acknowledgment to Requester"
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OIP's administrative rules allow an agency to charge certain
fees, See Haw. Admin. R. § 2-71-19. These rules also allow
an agency to require prepayment of 50% of the agency's
estimated fees to search for, review and segregate the
requested records + 100% of the agency's estimate of other
lawful fees, such as copying or mailing costs.
Note that the agency must waive the first $30 in fees for
search, review and segregation or the first $60 where the
agency finds that the requester has met the requirements
under OIP's administrative rules for a public interest
waiver.
"Allowable fees." An agency may charge fees as follows:
(I)

(2)

Fees for search. review. and segregation of the
record(s), with the frrst $30 of the total waived,
calculated as follows:
(a)

For search: $2.50 per 15 min. or fraction
thereof; and

(b)

For review/segregation: $5 per 15 min. or
fraction thereof.

Any other lawful fees.

"Search" means to look for a government record, including
page-by-page or line-by-line identification of a government
record. manually or by computer using existing retrieval or
programming capabilities.
"Review" means to examine a record in order to determine
which portions. if any. may be exempt from disclosure. but
does not include the time spent by the agency or another
person to resolve issues of general law or policy regarding
the applicability of exceptions to disclosure under the UIPA.
HAWAII'S OPEN RECORDS LAW
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"Segregate" means to prepare the record for disclosure by
excising any portion of the record exempted from disclosure.
If information is reasonably segregable from a requested
record, the agency is required to provide access to the
portions of the record that are required to be disclosed. DIP
recommends that a copy be made; that the agency black-out
the exempted information; and that the agency then make a
copy of that redacted copy to be fumished to the requester.
Note that the agency may only charge for 1 copy of the record.
"Other lawful costs" include photocopying costs pursuant
to §92-21; and the actual cost of a CD or videotape used to
copy a record and the actual charge for postage or other
transmission.
"Public interest waiver." The agency is required to waive
$60 of the total fees for search, review, and segregation if it
finds that the public interest would be served because
(1) the record is not readily available to the public; and (2)
the requester intends and has the actual ability to widely
disseminate the information to the public.
"Prepayment." Based upon the agency's good faith
estimate of the above fees, the agency may reqUire the
requester to prepay:
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(1)

50% of the estimated allowable fees for search,
review, and segregation; and

(2)

100% of the estimated costs to prepare and
transmit the record.
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A. Make the Record Ayailable
If the record is listed under §92F-12 (records that are always
pUblic) or is a record available for public access in its entirety,
Le., it is clear no exception applies to any portion of the record
and there is no need to search for the record, the agency must
disclose the record within a reasonable time not to exceed 10
business days or upon prepayment of fees, if required by the
agency.

Where a record is easily accessible, the agency should not delay
its disclosure. In such a case, disclosure on the 10th day, absent
other circumstances, would likely not be reasonable.

------- OR ------B. Provide Notice or Acknowledgment
to the Requester
For a record not listed under §92F-12 or that is not publicly
available in its entirety, the agency must provide a written
response to the requester within 10 business days.

1. Notice to Requester

The Notice to Requester provides information required by OIP's
administrative rules about how the agency will provide access
to the requested record, including when and to what extent
the records will be made available.

* OIP has created a "Notice to Requester" fonn that the agency may use.
It is available in word and pdf fonnat on the OIP website. A copy is
attached to this handbook as Appendix B.
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The Notice to Requester must include the following information
as applicable:
(1)

(2)

(3)

38

Where agency will disclose all or part of
the record, the notice must include:
(a)

Where or how the record or copies
will be made available;

(b)

A good faith estimate of
"allowable fees," grant of
"public interest waiver," and
any "prepayment" required:

(c)

Instructions for any necessary,
additional arrangements;

(d)

When the record will be available; and

(e)

Whether "incremental
disclosure" will be made and
the justification for such
disclosure.

Where agency is denying access to all or part
of a record, the notice must identify:
(a)

The specific record or part that will
not be disclosed; and

(b)

The §92F-13 exception that allows
withholding (and any other applicable
laws) and a brief explanation (a few
words) of why the agency cited that
exception.

Where agency is unable to disclose the
record or part of the record, the notice must
state that:
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(a)

The agency does not maintain the
record;

(b)

The agency requires a further
description or clarification of the
requested record to identify and search
for the record; or

(c)

The request requires the agency to
create a summary or compile
information not readily retrievable.

2. Acknowledgment to Requester
Where "extenuating circumstances" exist, the agency may
provide the requester with written acknowledgment' of the
request within 10 business days, but must then provide the
Notice to Requester within 20 business days from the agency's
receipt of the request. See Haw. Admin. R. §2-7l-l3(c).
* DIP has created an "Acknowledgment to Requester" form that the
agency may use. It is available in word and pdf format on the DIP
website. A copy is attached to this handbook as Appendix A.

"Extenuating circumstances" exist when:
(1)

(2)
(3)

(4)

The agency must consult with another person
(not including OIP or the agency's counsel) to
determine whether the record is exempt from
disclosure under the VIP A;
The request requires extensive search, review,
segregation or preparation;
The agency requires additional time to respond
in order to avoid an unreasonable interference
with its other statutory duties and functions; or
A natural disaster or other situation beyond the
agency's control prevents a response.
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Incremental Disclosure
Disclosure may be made in increments where:
(1) "Extenuating circumstances" are present; and

(2) The requested records are voluminous.
Where Incremental disclosure is to be made. the agency may
require: (1) one prepayment of fees prior to any disclosure; or
(2) incremental prepayment of fees prior to each incremental
disclosure.
If one prepayment is required: Each increment of records must
be disclosed within 20 business days of the prior incremental
disclosure.

If incremental prepayment is allowed: Each increment of
records must be disclosed within 20 business days after the
prepayment made for that increment of records.

Step 4 - Search, Review, & Segregate
/11

III

For records not inunediately accessible. the agency must:
(1)

Locate the requested record; and

(2)

Where the agency has identified possible
exceptions to disclosure. review and
segregate the information it must withhold
or is allowed and has made the
determination to withhold.

Information that may be withheld must be segregated if it may
reasonably be removed from the record (rather than
withholding the entire record) and must be done in a way that
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makes It reasonably apparent that information has been deleted
from the record.

rt'iJere an agency requires a prepayment of fees. the agency may
and DIP recommends that the agency delay its search, review.
and segregation until receipt of the prepayment in order to avoid
wasted effort in the event the requester chooses to narrow or
abandon the request.

II

Step 5 - Provide the Record in the Manner Requested

II

A record to be disclosed must be disclosed within 5 business
days after the agency provides notice or, when applicable, after
receiving prepayment of allowable fees.
The agency must make reasonable efforts to provide access to
the record in the manner requested by the requester.
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ACK."WWLEDGMENT

To REQUESTER

To:
FROM:

(Agency and name & telephone number of contact perwn at agency)
DATE R£QU1:ST RICI:IV.lD:

DATE OF ACKNOWUDGloa!oIT:

GoVERNM1:NT RECORDS YOl' R£QUESTltD

(attach copy of request or provide brief description below):

I.
2.

3.
4.
5.
This acknowledgment is provided in accordance with section 2-71-13, Hawaii Administrative Rules
("HAR"), because the following extenuating circUInStance(s) exist:

D

D
D

o

Agency must consult with another person to determine whether the record is
exempt from disclosure under chapter 92F, fIRS.
Request requires extensive agency efforts to search, review, or segregate the
records, or otherwise prepare the rocords for inspection or copying.
Agency requires additional time to respond to the request in order to avoid an
unreasonable interference with its other statutory duties and functions.
A natural disaster or other situation beyond the agency's control prevents the agency
from sending a notice or responding to the request within ten business days.

Due to these extenuating circumstances, the agency will send you the vtritten notice required by
section 2-71-14, HAR, within a reasonable time not to exceed twenty business days following the date
wh-en the agency received your request. Among other things, thiJ; notice will inform you whethor the
agency intends (1) to di&close the record; (2) to deny access to all or part of the information in the
requested record, identifying the portions that will not be disclosed and justifying the nondisclosure;
or that the agency is unable to disclose the record for the reasons given. The notice will also include
the agency's good faith estimate of all fees that will be charged to the requester under section 2-71-19,
liAR and the amount of prepayment required by the agency, if any.

If the agency is providing access to records, the agency will then:
(1)

Disclose the requested records within five business days after providing notice or, when
applicable, after receiving a prepayment as provided for under section 2-71-19, HAR.

(2)

Disclose the requested records in increments because the requested records are
voluminolJ8. See HAR § 2-71-15. Each increment will be disclosed within twenty
business days after either (A) tbe prior incremental disclosure (if one prepayment of
fees is required and received) or (8) receipt of each incremental prepayment required.

For qUestiOM about the ag~DCY'S acknowl~d2ID~nt, please contaet the penon named abov~,
Question! re&ardlnll compUance with th~ UIPA may be dlr~eted to tb~ Offlce of Information
Practices at 803-586-1400,

OIP 3 (rev. 6129/05)
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42

HAWAII'S OPEN RECORDS

LAw

NOTICE
(U~

To REQUESTER

multiple

fOfWl if~)

TO:
FROM:
(Agency/name & telephone number of contact person at agency)
DATE REQUEST RECEIVED:
DATE OFTHIS NOTICE:

GOVERNMENT RECORDS yOU REQUESTED (attach copy ofrcquest or provide brief description below):
1.
..
~--~--~~--~~----~~-

2.
3.
4.

__.

~~--~~-~~-----~-.~

--~~--~~-~-.~~-.----~--~---~~-~-----~-

---_.

--~-~--~~-.~~-.--

---~-~~-----~~--~~------~~--~~-~~--

NOTICE IS PROVIDED TO yOU THATYOUR REQUEST:

0
0

WID be &noted In Its eDdrety.
Cannot be iJ"Uted because
0 Agency does not maintain the records. Agency believed to maintain records: _~~__~~
Agency needs a further description or clarification of the record<; requested. Please contact the
agency and provide the following information: _ _ _ _ _ ~___ ~~____ ~

o

~~---~~--~--~~--~-----~~---~--~--~---

0
0

Request requires agency to create a summary or compilation from records not readily retrievable.

Ii denied In lbi entirety
0 Will be granted onty u to certain pam
based upon the following exemption provided in HRS § 92F-J3 andlor § 92F-12 and oth~ laws cited below
(portions of records that agency win not disclose should be described in general. terms),

RECORDS OR

APPLICABLE

AGENCY

Jill:QBM~IQN ~mrneLQ

'ITA11 .r:IES

J:!!SIIFlrdDQN

RRQUfSTER'SRESI'ONSIBu,mRS:
You are require.d

/(I

(I) ~y any Iniful fe.el a!9!ised; (2) m.ale lIJly ntCCI8SaI}' ammga:ne!lls with the agency to m,pect. copy or =ive

copiell as int!1ructed below; and (3) provide the 1geUcy any additional infonnation requogtod, If you do not comply with the requirements set forth in thIs ootic¢ within 20

bu!I~

da)'ll aftor the pomnad:. date of this notice or the dUe: the agency makes the roconls

avWable, you will be pre$UIIWd to have abandone>d your reqllffi- and the agoncy dlall have 00 furthec duty to
On.:¢ die agetl.o;;y beginJ: to ~s your reque.n, you Jru.y

you

IITU8t

&dvise the 19ency upon

~pI

be liable fof any

~

incurred If you wish

to

~

your reqIlert.

= 1 ormod.iiY your ~

of thiI< notice

METHOD &; TIMING OF DlSCLOSURE:
Rec-Ords available for public

ac-ces~

in their

entirc:tie~

mU.'lt be disclosed within a rea.wnAble time, nOl to exceed 10 business days,

or after receipt of any prepayment required Recona not avlilable in their entireties must be
this notice or after rtteipt of any prepayment required. If incremenLd disclosure

is

di~1osed

within 5

busin~~

da)'ll of

authorized by HAR § 2-71-15, the f!TSI

increment mlUt be dhcJo=l within 5 blUines, days of thi' notice or liter receipt of any prepay~nt required
(conti.nue.;1 on !l.CXl page)
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Method ofDiKlosure:

o

o

Inspection at the following location:
Copy will be provided in the following manner:
Available for pick-up &l the following location:
WHl be mailed to you.
Will ~ transmitted to you by other means requested: ~ ___ '

o

o

o

Timing of DLtdMun: All records, or first increment where applicable, will be made available or
provided to you:
On: _____

B

After prepayment of fees and costs of$ ____ (50% of fees + I OO~" of costs, as estimated below).
Payment may ~ made by: 0 cash
0 personal check 0 other_ _ _,

For incremental disclosures, each subsequent increment will be disclosed within 20 business days after:
The prior increment (if one prepayment offees is required and received).
Receipt of each incremental prepa.yment re-quired.
Disclosure is ~ing made in increments because the records are voluminous and the following
extenuating circumstances exist:
Agency must oonsult with another person to determine whether the record is
exempt from di1;closure under HRS chapter 92F.
Request requires extensive agency efforts to search, review, or segregate
the record!J or otherwise prepare the records for inspection or copying.
Agency requires additional time to respond 10 the request in order to avoid
an unreasonable interference with its other statutory duties and functions.
A natural disaster or other situation beyond agency's control prevent~
agency from responding to the request within 10 business days.

B

o
o

o
o

ESTIMATED FEES & COSTS:
The agency is authorized to charge you certain fees and costs to process your request (even if no rec-ord is
rubsequently found to exist), but must waive the first $30 in fees assessed for general requesters and the first
$60 in fees when the agency finds that the request made is in the public interest. See HAR §§ 2-71-19, 31 and
-32. The agency may require prepa.yment of 50"-10 of the total estimated fees Ilnd 100% of the total estimated
costs prior to processing your request The following is the estimate of the fees and costs that the agency will
charge you, with the applicable waiver amOlmt deducted:
F~:

Sea"h

Estimate of lime to be spent
(52.50 for tad.

Review & segregation

l!--ntln.~

Estimate of time to
($5.00 f9r

~

~

$

period)

spent: ____

$

15-nilnate puiod)

Fees waived

o general ($30) o public interest ($60)

Oth",

-------------

<$- ->
$

(punu.nt to HAR § 207-31 (B))

Total Estimated Ft:n:

Cods:

Copying

$

Estimate of # of pages to be copies:

$

(@ ' - P""pap)

Other
Total Estlmatt:d Com:

------------

$
$

For questions about this notice, please contact the person named above. Questions regarding compliance
with the UIPA may ~ directed to the Office of Infonnation Practices at 808-586-1400 or oip@hawaii.gov.
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December 17, 1990
MEMORANDUM
TO:

The Honorable William W. Paty
Chairman, Board of Land and Natural Resources

FROM:

Hugh R. Jones, Staff Attorney

SUBJECT:

Public Access to Declarations of Water Use and
Electronic Mailing List of Declarants

This is in reply to your memorandum dated August 2, 1990,
requesting an advisory opinion concerning:
1) whether
Declarations of Water Use filed under chapter 174C, Hawaii
Revised Statutes, may be inspected and copied by the public; and
2) whether the Commission on Water Resource Management
("Commission") may limit public access to an electronic mailing
list it maintains which contains the names and addresses of
persons who filed Declarations of Water Use.
ISSUES PRESENTED
I.
Whether, under the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("UIPA"),
Declarations of Water Use filed with the Commission pursuant to
section 174C-26, Hawaii Revised Statutes, must be made available
for public inspection and copying.
II. Whether, under the UIPA, an electronic mailing list
maintained by the Commission, which sets forth the names and
addresses of persons who filed a Declaration of Water Use, is a
government record that must be made available for public
inspection and copying.
III. Whether, under the UIPA, an agency may require persons
requesting a copy of a "public" government record to promise that
the information will not be used for commercial purposes.

I

Q..

H

EXHimT ' _-V_ __
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BRIEF ANSWERS
I.
Under the UIPA, except as provided by section 92F-13, Hawaii
Revised Statutes, "each agency upon request by any person shall
make government records available for inspection and copying."
Haw. Rev. Stat . . 92F-ll (b) (Supp. 1989). Under the UIPA, a
"government record" includes information maintained by an agency
in electronic or other physical form.
See Haw. Rev. Stat.
92F-3 (Supp. 1989).
In reviewing the information set forth upon
Declarations of Water Use maintained by the Commission, we
conclude that except for the home telephone number of declarants
who are "individuals," Declarations of Water Use must be made
available for public inspection and copying.
Based upon previous Office of Information Practices ("OIP")
advisory opinions, we conclude that the disclosure of an
"individual" declarant's home telephone number would constitute a
clearly unwarranted invasion of personal privacy under section
92F-13(1), Hawaii Revised Statutes. With respect to other
information set forth in the declaration, we conclude that such
data is not protected from disclosure under the UIPA's privacy
exception.
Even assuming that individuals have a significant
privacy interest in information concerning their water use, in
our opinion, such privacy interest is outweighed by the public
interest in disclosure of this information, under the UIPA
balancing test set forth at section 92F-14(a), Hawaii Revised
Statutes.
Among other things, the Constitution of the State of Hawaii,
the UIPA, and the State Water Code evidence a substantial public
interest in information concerning the supply, use, and
conservation of the State's water resources, that outweighs the
privacy interests an individual may have in the same.
Additionally, the State Water Code, and its legislative history,
suggest that the Legislature intended that the process by which
the Commission certifies a water use as reasonable and beneficial
be one that is conducted in public view.
Further, without access
to Declarations of Water Use filed with the Commission, the
public is left without a significant means of reviewing the
reasonableness of the Commission's decision to certify a water
use.
Lastly, with respect to the names and addresses of those who
have filed a Declaration of Water Use, this information became
part of a transcript, record, or report at a public meeting of
the Commission, and is therefore, public information.
See Haw. Rev. Stat.
92F-12 (a) (16) (Supp. 1989).

OIP Op. Ltr. No. 90-35

The Honorable William W. Paty
December 17, 1990
Page 3

II. The names and addresses of declarants contained in the
Commission's computer database constitute information maintained
by an agency in electronic form and, therefore, such information
is a "government record." See Haw. Rev. Stat . . 92F-3 (Supp.
1989). While an agency is not required by the UIPA to create a
compilation or summary of its records, or create a "new record"
unless the information requested is "readily retrievable," we
conclude that in this case, the electronic mailing list of those
persons filing a Declaration may be easily retrieved from the
Commission's database, given its existing programming
capabilities.
Moreover, while under the federal Freedom of Information
Act, 5 U.S.C.
552 (Supp. 1989) ("FOIA"), authorities have thus
far concluded that requesters are not guaranteed access to
information in formats other than paper, we conclude that under
the UIPA, as long as the information is physically maintained in
the format requested by a person, an agency must make copies of
the government record in the format requested, such as on a
floppy diskette or computer tape.
This approach is supported by state court decisions
interpreting open records statutes that are substantially
identical to the UIPA.
Unlike the FOIA, the UIPA and other state
statutes specifically include information maintained in
electronic form within the definition of records that may be
inspected and copied by the pUblic. As such, decisions of
authorities applying the FOIA are less persuasive than those
applying substantially similar state open records laws.
Therefore, we conclude that because the Commission's electronic
mailing list is readily retrievable in electronic form, under the
UIPA, the Commission must make copies of such list available upon
request in electronic form, such as on floppy diskette.
III. The UIPA provides that unless protected by a statutory
exception to public access, "each agency upon request by any
person shall make government records available for inspection and
copying." Haw. Rev. Stat . . 92F-ll (b) (Supp. 1989) (emphasis
added).
Under the UIPA, the commercial motivation of a records
requester is generally irrelevant. Thus, in the absence of
statutory authority, an agency must treat commercial and
non-commercial requesters equally.
FACTS
Under the new State Water Code, chapter 174C, Hawaii Revised
Statutes, "any person making a use of water" in any area of the
State, must file a declaration of the person's use with the
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Commission.
See Haw. Rev. Stat . . 174C-26 (Supp. 1989). Among
other things, the Declaration of Water Use form ("Declaration")
must set forth the quantity of water used, the purpose or manner
of the use, the time of the taking of water, and the point of
withdrawal or diversion of water.
See Haw. Rev. Stat.
174C-26 (c) (Supp. 1989).
The State Water Code does not describe what constitutes a
"use of water" and, therefore, who must file a Declaration.
However, administrative rules adopted by the Commission provide
that" [aJny person making a use of water from a well or stream
diversion works" must file a Declaration of the person's use with
the Commission.
See Haw. Admin. Rule . 13-168-5 (1988).
Approximately 7,300-Declaration forms, submitted by 2,600
separate declarants, have been filed with the Commission under
the State Water Code. A copy of the Commission's Declaration
form is attached to this opinion as Exhibit "A."
Pursuant to chapter 174C, Hawaii Revised Statutes, the
Commission was required to "act upon" the Declarations within six
months of their filing with the Commission.
See Haw. Rev. Stat .
. 174C-26(e) (Supp. 1989). Additionally, after the filing of a
Declaration, and after the Commission has determined that the use
declared is "a reasonable and beneficial use," the Commission is
required to issue a certificate describing the use.
See Haw.
Rev. Stat . . 174C-26 (Supp. 1989); Haw. Admin. Rule .-r1-168-6(a)
(1988).
Under the Commission's rules, the issuance of a
certificate of water use gives rise to a rebuttable
presumption that the certificate holder's use is a reasonable and
beneficial use.
See Haw. Admin. Rule. 13-168-6(a) (1988).
Both
the State Water Code and the Commission's rules provide that the
Commission shall hold a hearing upon the request of any person
adversely affected by the certification or refusal to certify any
water use.
See Haw. Rev. Stat . . 174C-27(b) (Supp. 1989).
As mentioned above, the Commission was required to "act
upon" all Declarations within six months of their filing with the
Commission. As part of this requirement, the Commission's staff
reviewed the Declarations and summarized their contents,
including the name and mailing address of all declarants, in a
report considered at a public meeting of the Commission.
This
report became part of the record of this public meeting, and
paper copies of this report have been made available to the
public upon request.
The Commission also maintains a computer database containing
the information set forth on the Declarations.
It does not
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maintain a separate electronic database of the names and
addresses of persons who have filed Declarations.
Rather, this
information is commingled with other information in the database.
However, through programming, the Commission has electronically
retrieved the names and addresses of declarants for the creation
of mailing labels.
An attorney representing the Native Hawaiian Advisory
Council ("Council") requested an electronic copy of the names and
addresses of those filing Declarations with the Commission. The
Council would like to use the list to contact approximately 800
native Hawaiians who allegedly filed "incomplete" Declarations
with the Commission. Through its receipt of an electronic copy
of this mailing list, the Council would like to avoid the time,
effort, and expense of reconverting the paper form of the mailing
list back into an electronic format.
The Commission requests an OIP opinion concerning whether,
under the UIPA, the Declaration forms may be inspected by the
public, and whether it can restrict access to its electronic
mailing list of declarants to parties who stipulate that the list
"will not be used for commercial purposes."
DISCUSSION
I.

INTRODUCTION

The UIPA, the State's new open records law, generally
provides that "[a]ll government records are available for public
inspection unless access is closed or restricted by law." Haw.
Rev. Stat . . 92F-ll (a) (Supp. 1989). Thus, unless protected from
disclosure by one of the exceptions set forth at section 92F-13,
Hawaii Revised Statutes, each agency must "make government
records available for inspection and copying." Haw. Rev. Stat.
92F-11 (b) (Supp. 1989). Under the UIPA, a "government record"
"means information maintained by an agency in written, aUditory,
visual, electronic or other physical form." Haw. Rev. Stat.
92F-3 (Supp. 1989). As indicated by the Act's legislative
history, under the above definition, " [m]odern data storage
technologies are specifically included and the definition is
broad enough to encompass new information storage technologies."
S. Stand. Comm. Rep. No. 2580, 14th Leg., 1988 Reg. Sess., Haw.
S.J. 1093, 1094 (1988).
II.

PUBLIC ACCESS TO DECLARATIONS OF WATER USE

In examining the statutory exceptions to public access set
forth at section 92F-13, Hawaii Revised Statutes, the only
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exception that potentially applies to the information set forth
in the Declaration form attached as Exhibit "A," is that which
does not require agencies to disclose " [gJovernment records
which, if disclosed, would constitute a clearly unwarranted
invasion of personal privacy." Haw. Rev. Stat . . 92F-13(1)
(Supp. 1989). Thus, we must determine whether the information on
the Declaration form is protected from disclosure by the UrpA's
personal privacy exception.
Under this UIPA exception, only "natural persons" have a
cognizable privacy interest.
See Haw. Rev. Stat . . . 92F-3 and
92F-14(a) (Supp. 1989). Additionally, the legislative history of
the UIPA indicates that unless an individual's privacy interest
in a government record is "significant," "a scintilla of public
interest in disclosure will preclude a finding of a clearly
unwarranted invasion of personal privacy." S. Conf. Comm. Rep.
No. 235, 14th Leg., 1988 Reg. Sess., Haw. S.J. 689, 690 (1988);
H. Conf. Comm. Rep. No. 112-88, 14th Leg., 1988 Reg. Sess., Haw.
H. J. 817, 818 (1988).
A finding that an individual has a significant privacy
interest in a government record does not, in and of itself, mean
that the UIPA's privacy exception prohibits its disclosure.
Rather, under the UIPA balancing test set forth at section
92F-14(a), Hawaii Revised Statutes, that privacy interest must be
balanced against the public interest in disclosure to determine
whether the disclosure of such information would be "clearly
unwarranted." See Haw. Rev. Stat.
92F-14(a) (Supp. 1989); s.
Conf. Comm. Rep~o. 235, 14th Leg., 1988 Reg. Sess., Haw. S.J.
689, 690 (1988); H. Conf. Comm. Rep. No. 112-88, 14th Leg., 1988
Reg. Sess., Haw. H.J. 817, 818 (1988).
With the above principles in mind, we note that in previous
OIP advisory opinions, we have concluded that generally, the
disclosure of an individual's home address would result in a
clearly unwarranted invasion of personal privacy.
See OIP Op.
Ltr. 89-13 (Dec. 12, 1989). However, this conclusion does not
categorically apply to all government records.
In the case of
those persons filing Declarations with the Commission, their
names and addresses became part of a report considered at a
public Commission meeting, and part of the record of said
meeting. As such, the UIPA's privacy exception is inapplicable
to this information, since it was made part of a transcript,
report, or summary of a proceeding open to the public.
See Haw.
Rev. Stat . . 92F-12 (a) (16) (Supp. 1989).
In addition, arguably,
the collection of the names and addresses of those filing a
Declaration was for the purpose of making them available to the
public.
See Haw. Rev. Stat . . 92F-12(a) (15) (Supp. 1989).
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The Declaration also contains the telephone number of the
Declarant. Unless it can be determined by the Commission that
this is a business telephone number, the Commission should not
make such information available for public inspection.
See OIP
Op. Ltr. Nos. 90-9 (Nov. 20, 1989); 90-13 (Dec. 12, 1989-)-(disclosure of individual's home phone number a "clear1y
unwarranted invasion of personal privacy") .
With respect to information contained upon the Commission's
Declaration concerning the declarant's use of water, assuming for
the sake of argument that an individual has a significant privacy
interest in this information,' in our opinion, its disclosure
would not be "clearly unwarranted" given the public interest in
disclosure of such information.
First, the UIPA itself evidences the significant public
interest in information concerning the supply and conservation of
the State's water resources.
See Haw. Rev. Stat.
92F-12
(a) (12) (Supp. 1989). Moreover, in addition to the State Water
Code, article XI, section 7, of the Constitution of the State of
Hawaii, which requires the State to "protect, control and
regulate the use of Hawaii's water resources for the benefit of
the people," reflects a compelling public interest in the use of
the State's water resources.
Furthermore, the Commission's issuance of a certificate of
water use creates a rebuttable presumption that the certificate
holder's water use is reasonable and beneficial. Without access
to the information set forth in the Declaration, which catalogs
the extent and nature of a Declarant's water use, the public is
placed at a significant disadvantage in reviewing a decision by
the Commission to issue a certificate of water use. As such,
public access to Declarations filed with the Commission will
promote one of the UIPA's core purposes, to "[eJnhance
governmental accountability." See Haw. Rev. Stat . . 92F-2 (Supp.
1989) .

'Section 92F-14(b), Hawaii Revised Statutes, which sets
forth examples of information in which an individual has a
significant privacy interest, does not include information
concerning an individual's consumption of water.
Indeed, section
92F-12(a), Hawaii Revised Statutes, is persuasive evidence that
individuals have a minimal privacy interest, if at all,
concerning their consumption of water.
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Lastly, insofar as the Commission's issuance of a
certificate of water use is based upon information supplied in a
Declaration which catalogs the the nature and extent of the
declarant's use of water, it would be difficult for persons to
determine whether they are adversely affected by the
Commission's issuance of a certificate and, therefore, entitled
to a hearing, without access to the information supplied in the
Declaration.
In fact, the legislative history of the State
Water Code strongly suggests that the Legislature intended that
the process by which certificates of water use are issued be one
conducted before the public:
The section on certificates of use is intended to
afford protection to constitutionally recognized
interests under Article XII, Section 7 of Hawaii's
Constitution that are not in designated areas. The
Commission should adopt rules to provide adequate-notice and procedural safeguards for all users
including actual notice of applications to other
users, that may be affected .
S. Conf. Comm. Rep. No. 118, 14th Leg., 1987 Reg. Sess., Haw.
S.J. 884, 885 (1987); H. Conf. Comm. Rep. No. 119, 14th Leg.,
1987 Reg. Sess., Haw. H.J. 1067, 1069 (1987) (emphasis added).
Accordingly, we conclude that except for the disclosure of
an individual's home telephone number, the disclosure of
Declarations filed with the Commission would not constitute a
clearly unwarranted invasion of personal privacy. Therefore,
Declarations filed with the Commission under the State Water
Code must, upon request, be made available for public inspection
and copying. However, if a Declaration contains the home
telephone number of an "individual," that information should be
deleted before the public is permitted to inspect and copy the
Declaration.
III.

PUBLIC ACCESS TO ELECTRONIC MAILING LIST OF WATER USE
DECLARANTS

Although we have concluded that the names and addresses of
persons who filed a Declaration with the Commission are not
protected from disclosure by a UIPA exception to public access,
several other issues are raised with respect to the public's
access rights to the Commission's electronic mailing list, each
of which we shall discuss separately.
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A.

Creation or Compilation of a Government Record

Although the UIPA includes information maintained by an
agency in electronic form within the definition of government
record, because the Commission's electronic mailing list does
not exist separate and apart from other information in its
database, we must determine whether the UIPA requires the
Commission to extract the mailing list from its computer
database.
This question arises because generally, agencies are
not required by the UIPA to create new records in response to a
request.
Section 92F-ll(c), Hawaii Revised Statutes, provides:
. 92F-ll
Affirmative aqency disclosure
responsibilities.

(c)
Unless the information is readily
retrievable by the agency in the form in which it is
requested, an agency shall not be required to prepare
a compilation or summary of its records.
Section 92F-11(c), Hawaii Revised Statutes, is identical to
section 2-102(b) of the Uniform Information Practices Code
("Model Code") drafted by the National Conference of
Commissioners on Uniform State Laws. The commentary2 to this
provision is instructive, and states that this provision "makes
plain that the agency's duty is to provide access to existing
records; the agency is not obligated to create 'new' records for
the convenience of the requester."
Id.
However, the commentary
also states that in the case of agencies with computerized
record systems, where data can be routinely compiled "given the
existing programming capabilities of the agency," an agency must
prepare a compilation of its records.
Id.
Whether information is "readily retrievable" from an
agency's database presents a question of fact, that must be

2The Legislative history of the UIPA instructs those
applying its provisions to consult the Model Code's commentary,
where appropriate, in guiding the interpretation of similar UIPA
provisions.
See H. Stand. Comm. Rep. No. 342-88, 14th Leg.,
1988 Reg. Ses~ Haw H. J. 969, 972 (1988).
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determined on a case-by-case basis. However, given the fact
that the Commission, using existing programming capabilities,
has routinely retrieved this information for its own use, we
conclude that such information is "readily retrievable" within
the meaning of section 92F-11(c), Hawaii Revised Statutes.
B.

Requester's Choice of Formats

The Commission's inquiry also presents the question of
whether a UIPA requester may determine the format in which a
copy of a government record is provided by an agency.
That is
to say, when requested by the public, must an agency provide the
requested information on computer diskette or tape, or is it
sufficient merely to provide a computer printout or paper form.
While it does not control the resolution of this issue, it
would be useful to consult the FOIA and case law applying the
same.
Unlike the broad and comprehensive definition of
"government record" under the UIPA, nowhere does the FOIA define
the meaning of the term "agency record" used throughout the Act.
Thus, some commentators have argued that the FOIA may not even
apply to information maintained by agencies in electronic form.
See generally, U.S. Congress, Office of Technology Assessment,
Informing the Nation: Federal Information
Dissemination in an Electronic Age 19 20, 207-08 (1988).
Because of the uncertainty surrounding FOIA's application to
electronic information, it appears that FOIA requesters are not
guaranteed access to copies of agency records in electronic
formats.
Thus, in Dismukes v. Department of the Interior, 603 F.
Supp. 760 (D. D.C. 1984), the court addressed the issue of
equivalency of alternative agency record formats.
In Dismukes,
the plaintiff requested a computer tape listing participants in
the Bureau of Land Management's California oil and gas leasing
lotteries "in nine track, 1,600 b.p.i., DOS or unlabeled, IBM
compatible formats, with file dumps and file layouts." The
Department of the Interior responded that the information was
only available on microfiche.
The court held that the agency
had no Obligation under the law to satisfy the request on
computer tape, and could determine the form in which it would
make its records available, providing it had a reasonable
argument for not providing the information in the format
requested:
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[The agency] has no obligation under FOIA to
accommodate plaintiff's preference. The agency need
only provide responsive, nonexempt information in a
"reasonably accessible form," and its offer to
plaintiff satisfies that obligation.
Dismukes, 603 F. Supp. at 763.
However, the Dismukes court suggested that its decision
would be different if the agency's choice of format unreasonably
hampered the requester's access to the requested information or
reduced the quantum of information made available.
For example,
the court did allow that, in some cases, agency record formats
would not be equivalent, as in the case of audiotapes, where
written transcripts would not be able to provide the "nuances of
inflection which give words added meaning beyond that
reproducible on paper." Id. at 762.
In the case before the
court however, the court determined that "neither the plaintiff
nor any document in the record suggests that the quantum of
information contained in microfiche varies in any way from that
recorded on the computer tape." Id.
Because the UIPA's definition of "government record"
explicitly includes information maintained by an agency in
electronic form, it would be ill-advised to reach a conclusion
sOlely with reference to the FOIA case law. While at least one
court has reached a contrary conclusion,3 the modern trend of
state court decisions under state open records laws reject the
approach taken under FOIA, as set forth in the Dismukes
decision.
For example, in Brownstone Publishers, Inc. v. New York
City Department of Buildings, 550 N.Y.S.2d 564, aff'd, 560
N.Y.S.2d 642 (1990), the Supreme Court of New York County held
that an agency had not satisfied its disclosure obligations
under the state's Freedom of Information Law, by providing a

3 See Recodat Co., Ohio ex reI, v. Buchanan, 546 N.E.2d 203
(Ohio 1989) (county auditor required to make available all
records contained on computer tapes, but not the tapes
themselves, because the tapes are not "a separate public
record") .
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computer printout of information requested in computer tape
format.
In the Brownstone case, the requester was a commercial
enterprise which intended to sell the requested information to
its subscribers. Therefore, the requester sought the
information in electronic format to avoid the expense of
reconverting information in documentary form back into the
electronic digitized format.
The agency asserted that the New
York statute only required that it supply the requested
information, not that it accommodate the requested format
preference of the requester.
The court, citing to the Dismukes
case, noted that under the federal FOIA, agencies have no
obligation to accommodate the requester's preference of format,
but nevertheless held that the state's public records law
required that the requester be provided with a copy of the
information in electronic form:
[T]his state's statute and case law impose somewhat
different standards. As the petitioner notes, the
language of New York's [open records law] requires
that non-exempt "records" be made available, and
86(4) specifically includes in its definition of
"record" computer tapes or discs.
In addition, our
state courts have emphasized that "full" or "maximum"
access to the records is required.
Brownstone, 550 N.Y.S.2d at 566.
Similarly, in AFCME v. County of Cook, 555 N.E.2d 361 (Ill.
1990), a public employees' labor union sought to compel the
county to provide it access to a computer tape containing
information pertaining to agency employees, instead of the same
information in computer printout form.
Relying upon the
Dismukes case, the appellate court held that in supplying the
requester with a computer printout, it had satisfied its
disclosure obligations under the Illinois Freedom of Information
Act.
The Illinois Supreme Court held that the appellate court
had erred in applying the Dismukes rationale under the state's
FOIA.
Noting that the Illinois statute included "tapes,
recordings, electronic data processing records, recorded
information and all other documentary materials, regardless of
physical form or characteristics," the court held that the
agency could not choose the format in which to provide the
requested information, stating:
The Act states that public bodies must make public
records available for inspection and copying, unless
they can avoid doing so by invoking an exception that
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is provided in the Act.
Computer tapes are public
records and must, therefore, be made available to the
pUblic.
The Act does not state that a public body may
reply to information requests by supplying different
public records than those for which the requester
asked.
AFSCME, 555 N.E.2d at 364-65.
The court did not find the Dismukes rationale controlling
for a number of reasons. Among other things, the court noted
that the federal FOIA only requires that "public information" be
made available, whereas, the Illinois FOIA required that "public
records," which include computer tapes be made available.
Additionally, while the court noted that under the Dismukes
rationale, an agency may choose the format in which the
information is provided so long as it does not, as a practical
matter, deny access to the information, it nevertheless held
that under the Illinois statute, "once a proper request has been
made, the public body must either comply, or explain why it
cannot
[aJ pUblic body may not in Illinois, however, as it
did in Dismukes, provide a public record that does not conform
to the request and then force the requester to explain why the
record furnished is inadequate." Id. at 366.
We find that the decisions of the Brownstone and AFSCME
courts are more persuasive and consistent with the express
statutory language of the UIPA.
Like the statutes under
consideration in those decisions, and unlike the FOIA, the UIPA
definition of "government record" expressly includes information
maintained by an agency in "electronic" form.
Like the open
records laws of New York and Illinois, the UIPA requires that a
copy of a public or government record be made available upon
request, unless protected by a statutory exception to public
access. As such, we believe that the standard adopted by the
court Dismukes does not best effectuate the express statutory
requirements and the legislative purposes underlying the UIPA.
Therefore, we conclude so long as an agency maintains the
information in the form requested by a UIPA requester, the
agency must generally provide a copy of that government record
in the format requested by the public, unless doing so might
significantly risk damage, loss, or destruction of the original
record.
Accordingly, we conclude that under the UIPA, the
Commission must make publicly available its mailing list of
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those filing Declarations in electronic or computer disk form,
upon request, there being no exception set forth at section
92F-13, Hawaii Revised Statutes, which is applicable to this
informa tion.
IV.

AGENCY RESTRICTIONS ON COMMZRCIAL USE OF GOVERNMENT RECORDS

The Commission asks whether it can limit access to copies
of the electronic form of the mailing list to those who will
promise not to use it for commercial purposes.
Like the federal
Freedom of Information Act, 5 U.S.C . . 552 (Supp. 1989)
("FOIA"), and other state open records laws, under the UIPA, the
purpose for which a record is sought is generally irrelevant.
See Haw. Rev. Stat . . 92F-ll (b) (Supp. 1989) ("upon request of
any person"); OIP Op. Ltr. No. 90-9 (Feb. 26, 1990); Aronson v.
U.S. Department of Housing & Urban Development, 822 F.2d 182,
186 (1st Cir. 1987) (" [c]ongress granted the scholar and
scoundrel equal rights of access to agency records"); Colombia
Packing Co. v. U.S. Department of Agriculture, 563 F.2d 495,
499 500 (1st Cir. 1977) (the rights of a party seeking access
"are not lessened, any more than they are enhanced, by the
private purposes for which the documents are sought"); see also
U.S. Department of Justice v. Reporters Committee for Freedom of
the Press, 489 U.S. 749, 109 S. Ct. 1468, 103 L. Ed. 2d 774
(1989) (public access turns on nature of the requested document
"rather than on the particular purpose for which the document is
being requested"); Techniscan Corp. v. Passaic Valley Water
Commission, 549 A.2d 233 (N.J. 1988) (for profit records
searchers have equal rights of access under "Right-to-Know
Law") .
Therefore, under the UIPA an agency may not restrict access
to government records which are "public" to requesters who
intend to use the information for commercial purposes, in the
absence of a statute authorizing the same.
CONCLUSION
For the reasons stated above, we conclude that under the
UIPA, except for a declarant's home telephone number,
information set forth on the Commission's Declaration form must
be made available for public inspection and copying.
Additionally, we conclude that as long as a government record
exists in the format requested by a person, an agency must make
copies of the record available in that format upon request.
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Thus, in the case of electronically stored information, upon
request, an agency must make a copy available on a computer
diskette, or similar format.
Lastly, an agency may not restrict
access to public government records to those who promise not to
make commercial use of the information, in the absence of a
statute authorizing the same.
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