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This memorandum is in response to your correspondence r dated
March 31r 2009 r requesting legal advice as to whether commercial
properties may be required to provide workforce housing r using the
same rationale as residential properties r and whether an impact fee
study would be required. Your memorandum states that Chapter 2. 96 r
Maui County Code ("MCC")r also known as the Residential Workforce
Housing Policy r was anticipated to be amended to apply to nonresidential commercial developments.
As your request does not include any specific bill or
amendment r our advice is general in nature.
The precise legal
characteristics and consequences of a proposed amendment to the
Residential Workforce Housing Policy will depend on the nature r
scope r and features of the bill for such an amendment.
Further
legal advice should be obtained in the event a bill is actually
proposed.
I.

Published court decisions have upheld the ability of
municipalities to require developers of commercial properties
to provide affordable housing.

In the few reported cases pertaining to residential housing
requirements for commercial developments r courts have upheld the
ability of municipalities to impose such requirements.
For
example r in Commercial Builders of Northern California v. City of
Sacramento r 941 F.2d 872 (1991) r commercial developers challenged
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a Sacramento city ordinance requiring the payment of a fee to
offset burdens associated with the influx of low-income workers to
work on commercial developments. 1 Attached hereto as Exhibit "A"
is Chapter 17.188, Sacramento City Code, entitled "Housing Trust
Fund (HTF) Program" ("Housing Trust Fund Ordinance") .
The Housing Trust Fund Ordinance conditions certain types of
non-residential building permits upon the payment of a fee intended
to offset the burdens on the city caused by low-income workers who
move there to fill jobs created by the development. 2 The Housing
Trust Fund Ordinance was enacted after the City of Sacramento
commissioned a report on the need for low-income housing, the
effect of non-residential development on the demand for such
housing, and the appropriateness of exacting fees in conjunction
with such development to pay for such housing. 3
The United States Court of Appeals for the Ninth Circuit
affirmed a lower court ruling that the Housing Trust Fund Ordinance
did not constitute an unconstitutional taking. 4 The Court stated:
Where, as here, the Ordinance was implemented only after
a detailed study revealed a substantial connection
between development and the problem to be addressed, the
Ordinance does not suffer from the infirmities that the
Supreme Court disapproved in Nollan.
We find that the
nexus between the fee provision here at issue, designed
to further the city's legitimate interest in housing, and
the
burdens
caused by commercial
development
is
sufficient to pass constitutional muster. 5
Likewise, in Home Builders Ass'n of Northern California v.
City of Napa, 90 Cal. App. 4th 188 (2001), a California appellate
court upheld a City of Napa ordinance that served to inform the
County of Maui' s Residential Workforce Housing Policy.
The
ordinance, Chapter 15.94, City of Napa Municipal Code, enacted in
1999, a copy of which is attached hereto as Exhibit "B" (the "Napa
Ordinance"), imposes an inclusionary requirement or an in-lieu fee
1
Commercial Builders of Northern California v. City of Sacramento, 941
F.2d 872, 872 (1991).

2

Id. at 873.

3

Id.

4

Id. at 872.

5

Id. at 875.
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on residential developers and a housing impact fee on nonresidential developers. The provisions of the Napa Ordinance for
the
determination
of
the
impact
fee
for
non-residential
developments are more numerous and detailed than those regarding
the housing in-lieu fee for residential developments. Among other
things, the Napa Ordinance includes housing impact fee tables with
specified categories of non-residential uses. 6
The Napa Ordinance was challenged by the Home Builders
Association of Northern California as being facially invalid, as
violating the takings clauses of the United States and California
state Constitutions, and as violating the due process clause of the
U.S. Constitution.
The California court categorized the Napa
Ordinance as "a generally applicable legislative enactment rather
than an individualized assessment imposed as a condition of
development. "7 In rejecting the application of the Nollan 8 and
Dolan 9 tests to the Napa Ordinance, the Court summarized:
HBA contends City's ordinance is invalid under
Nollan and Dolan because there is no "essential nexus" or
"rough proportionality" between the exaction required by
the ordinance, and the impacts caused by development of
property.
We reject this argument because Nollan and Dolan are
inapplicable under the facts of this case.
" [T] he
intermediate standard of judicial scrutiny formulated by
the high court in Nollan and Dolan is intended to address
land use 'bargains' between property owners and
regulatory bodies - those in which the local government
conditions permit approval for a given use on the owner's
surrender of benefits which purportedly offset the impact
of the proposed development. It is in this paradigmatic
permit context - where the individual property ownerdeveloper seeks to negotiate approval of a planned
development - that the combined Nollan and Dolan test
quintessentially applies." "But a different standard of
scrutiny [applies] to development fees that are generally
applicable through legislative action 'because the
6

See Corporation Counsel Opinion No. 2007-29 for further discussion.

7 Home Builders Ass'n of Northern California v. City of Napa, 90 Cal. App.
4th 188, 194-95 (2001).

8

Nollan v. California Coastal Comm'n, 483 U.S. 825 (1987).

9

Dolan v. City of Tigard, 512 U.S. 374 (1994).
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heightened risk of the 'extortionate' use of the police
power to exact unconstitutional conditions is not
present.' "[I]ndividualized development fees warrant a
type of review akin to the conditional conveyances at
issue in Nollan and Dolan, whereas generally applicable
development fees warrant the more deferential review that
the Dolan court recognized is generally accorded to
legislative determinations." ...
Here, we are not called upon to determine the
validi ty of a particular land use bargain between a
governmental agency and a person who wants to develop his
or her land.
Instead we are faced with a facial
challenge to economic legislation that is generally
applicable to all development in City. We conclude the
heightened standard of review described in Nollan and
Dolan is inapplicable under these facts. ,,10 (alterations
in original) (citations omitted) .
Since Home Builders Ass'n of Northern California, the U.S.
Court of Appeals for the Ninth Circuit has ruled that Nollan and
Dolan apply only to land-use exactions where the government
conditions approval of development on the dedication of property to
public use. l l
II.

Legal challenges to the County of Maui' s Residential Workforce
Housing Policy are currently being litigated.

The County of Maui is currently a defendant in Kamaole Pointe
Development LP v. County of Maui, Civil No. 07-00447 DAE-LEK, a
lawsuit filed in the U. S. District Court for the District of
Hawaii, concerning the County's Residential Workforce Housing
Policy, Chapter 2.96, MCC.
The Plaintiffs allege in their
Complaint, as amended, that the County's Residential Workforce
Housing Policy:
(1) violates Plaintiffs' constitutional rightsi
(2) constitutes an impermissible "taking" of propertYi (3) violates
Plaintiffs' substantive and procedural due process and equal
protection rightsi and (4) violates the Hawaii Constitution.
In rulings on multiple motions for summary judgment filed by
both the Plaintiffs and the County of Maui, the Court dismissed all
of Plaintiffs' claims with the exception of their due process claim
regarding the waiver procedure outlined in Section 2.96.030 (C) ,
10

Home Builders Ass'n of Northern California, 90 Cal.App.4th at 196-97.

11 See McClung v. City of Sumner, 548 F.3d 1219,
cert. denied,
S. Ct.
(June 8, 2009).

1227

(9th Cir. 2008),
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1

which allows a developer to appeal to the Council for a
reduction l adjustment or waiver of residential workforce housing
requirements.
Copies of relevant court orders in this litigation
are collectively attached hereto as Exhibit "C".

MCC I

I

The case remains in litigation. until such time that the case
is finally dismissed l any orders or judgments rendered are subject
to the possibility of appeal.
III. The County of Hawaii has adopted an ordinance requiring
commercial development to provide affordable housing.
The County of Hawaii has enacted Article II Chapter 111 Hawaii
County Code ("HCC")
pertaining to Affordable Housing l a copy of
which is attached hereto as Exhibit "D" (the "Hawaii Ordinance") .
I

The Hawaii Ordinance was adopted pursuant to County of Hawaii
Ordinance No. 98-1 and amended by Ordinance No. 05-23 among other
ordinances. Ordinance No. 98-1 states:
1

1

This affordable housing policy is adopted in
consideration of certain General Plan policies which
provide that:
1.

The County shall encourage corporations and nonprofit organizations to participate in federal
programs to provide new and rehabilitated housing
for low and moderate income households;

2.

Large industries which create a demand for housing
shall provide employee housing based upon a ratio
to be determined by an analysis of a localityl s
needs;

3.

Increase rental opportunities and choices in terms
of qualitYI cost l amenitYI style and size of
housing
especially for low and moderate income
households;
I

4.

Investigate l develop and promote the creation of
innovative I and timely financing techniques
and programs to reduce the cost of housing in
Hawai/i County; and
I

newl
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5.

The County shall work with, encourage and support
the private sector efforts in the provision of
affordable housing. 12

Ordinance No. 05-23 states:
This affordable housing policy is adopted in
consideration of certain General Plan policies which
provide that the County shall:
1.

Aid and encourage the planning and development of a
wide variety of housing to achieve a diversity of
socio-economic housing mix;

2.

Developments which create a demand for housing
shall provide employee housing based upon a ratio
to be determined by an analysis of a locality's
needs; and

3.

Encourage and support private sector efforts in the
provision of affordable housing.13

Among the enumerated objectives of the Hawaii Ordinance is to
II [r] equire large resort and industrial enterprises to address
related affordable housing needs as a condition of rezoning
approvals, based upon current economic and housing conditions. 1114
To that end, the Hawaii Ordinance requires that industrial
enterprises generating more than one hundred full-time employees
must earn one affordable housing credit per four full-time
equivalent (IIFTEII) jobs created. 15 The Hawaii Ordinance further
states that potential job generation is assumed to be:
ten FTE
jobs per acre at the time of rezoning; the greater of ten FTE jobs
per acre or one per 1,000 square feet of gross floor area, at the
time of plan approval; or ten FTE jobs per acre at the time of
final subdivision approval, in which case the industrial enterprise
must earn one affordable housing credit per every ten FTE jobs
created .16

12

13

Ordinance No. 98-1, County of Hawaii, State of Hawaii.
Ordinance No. 05-23, County of Hawaii, State of Hawaii.

14

Hawaii County Code

§

11-2 (5) .

15

Hawaii County Code

§

11-4 (d) (2) (A) .

16

Hawaii County Code

§

11-4 (d) (2) (B) .
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l

Council Chair

1

Our office consulted informally with a deputy corporation
counsel who is assigned to advise the Office of Housing and
Community Development County of Hawaii.
The deputy informed us
that the affordable housing requirements of the Hawaii Ordinance
were based upon information gathered in community meetings and
discussions at Hawaii County Council meetings but not upon any
commissioned study.
To our knowledge 1 no legal challenges to the
Hawaii Ordinance have been filed to date.
1

1

IV.

Recommendation.

If the Council Chair or Council members are considering
amendments to Chapter 2.96 1 MCC 1 to impose workforce housing
requirements on commercial developments 1 we recommend that the
County of Maui commission a study regarding the need for such
housing 1 the effect of non-residential development on the demand
for such housing
and the appropriateness of imposing fees in
conjunction with non-residential development to pay for such
housing.
1

KABS:lkk
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Lori Tsuhako Director Department of Housing and Human Concerns
Madelyn S. D/Enbeau i Deputy Corporation Counsel
David A. Galazin Deputy Corporation Counsel
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Division VI. City-Wide Programs

Chapter 17.188 HOUSING TRUST FUND (HTF) PROGRAM

A. Limitation. Unless otherwise expressed in this title, the provisions of this chapter are the exclusive procedures and rules
relating to housing impact fees, and related affordable housing requirements for commercial and industrial development. In the
event of conflict, these provisions shall prevail over any other provisions of this title. (Ord. 2001-009 § 2(c): Ord. 99-015 § 6-2-A)

A. Establishment and Definition. There is continued in existence the citywide low income housing fund ("housing fund")
established by Ordinance 89-013 as amended by Ordinance No. 92-014. This housing fund may receive monies from other
sources. The housing fund shall receive all monies contributed pursuant to Sections 17.188.040 and 17.188.050 of this chapter.
The North Natomas fund established by Ordinance 89-013 as amended by Ordinance No. 92-014, is terminated and the funds
therein transferred to the low income housing fund for uses consistent with the provisions of this chapter.
B. Purposes and Limitations. Monies deposited in the housing fund shall be used to increase and improve the supply of
housing affordable to households of low income, with priority given to very low income households. For purposes of this section,
"low income households" are those households with incomes of eighty (80) percent or below the median income in the county of
Sacramento as set forth from time to time by the U.S. Department of Housing and Urban Development and "very low income
households" are those households with incomes of fifty (50) percent or below the same median income. Monies may also be used
to cover reasonable administrative or related expenses not reimbursed through processing fees. No portion of the housing fund
may be diverted to other purposes by way of loan or otherwise.
C. Administration. The housing fund shall be administered by the director of the Sacramento housing and redevelopment
agency (hereinafter "SHRA director") who shall have the authority to govern the fund consistent with this section, and to
prescribe procedures for said purpose, subject to city council approval.
D. Use and Disbursement of Monies in the Fund. Monies in the housing fund shall be used in accordance with the adopted
housing assistance plan program and financing strategy, housing element, comprehensive housing affordability strategy, or
subsequent plan adopted by the city council to construct, rehabilitate, subsidize, or assist other governmental entities, private
organizations or individuals in the construction of low.dncome housing. Monies in the housing fund may be disbursed,
hypothecated, collateralized, or otherwise employed for these purposes from time to time as the SHRA director so determines is
appropriate to accomplish the purposes of the housing fund. These uses include, but are not limited to, assistance to housing
development corporations, equity participation loans, grants, pre-home ownership co-investment, pre-development loan funds,
participation leases, or other pUblic/private partnership arrangements. The housing fund may be extended for the benefit of both
rental or owner occupied housing.
E. Location of Units to Be Assisted with Fund Monies. Subject to city council approval, the SHRA director shall develop
criteria for the location of the units to be assisted with housing fund monies. The purpose of this criterion shall be to: (1) ensure a
reasonable geographical linkage between nonresidential development projects subject to this title and the assisted low income
housing such that future residents of the housing could reasonably commute to the commercial locations; (2) avoid overconcentration of assisted units and ensure conformity with a fair share plan if adopted by the city council; and (3) promote air
quality goals, access to public transportation, and other relevant policies of the general plan. For purposes of criterion (1) of this
subsection, any location which lies within seven miles of the nonresidential development project subject to this title shall be
presumed to be within reasonable commuting distance. Locations within one-quarter mile of either existing or planned transit
services shall be given preference within the seven mile commuting distance. Locations further than the seven mile distance may
receive assistance from the housing fund provided that the SHRA director finds that access to existing or planned public transit<
render it reasonable that employees of the development project could commute from the location of the assisted housing.
=

=

In recognition of the establishment of the city and county housing trust funds, the SHRA director (and planning director,
jointly) may elect to utilize a geographic zone system '\¥,.hich provides that funds from projects within a specified zone shall be
.

"

~
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spent for housing assistance within the same zone. The boundaries of any such zones shall take into account the existing
transportation network such that criterion (1) of this subsection is retained. The zone system shall be developed jointly with the
county and shall designate specific geographic areas within the city limits and unincorporated areas of the county to allow for
expenditure of funds from either city or county housing trust funds.
If due to regional growth, increased traffic congestion, or other factors, the SHRA administrator determines at any time in the
ensuing year, sites which meet criterion (1) of this subsection will not be available, the SHRA director and the director of the
planning and development department shall develop and present to the city council a proposal for ensuring a continued linkage
between nonresidential development projects subject to this title and the location of assisted housing. Such a proposal may be
presented in connection with the annual evaluation in subsection F of this section.
F.
Annual Evaluation. Commencing one year after the effective date of this section, and annually thereafter to coincide with
the October 31st submittal deadline of the "Comprehensive Housing Affordability Strategy" (CHAS) to the U.S. Department of
Housing and Urban Development, the SHRA director and planning director shall report to the city council, the city planning
commission and the Sacramento housing and redevelopment commission on the status of activities undertaken with the housing
fund. The report shall include a statement of income, expenses, disbursements, and other uses of the fund. The report shall also
state the number of low income and total housing units constructed or assisted during that year and the amount of such assistance.
The report shall evaluate the efficiency of this section in mitigating the city's shortage of low income housing available to
employees of the projects subject to this section. In this report, the SHRA director and the planning director shall also recommend
any changes to this title necessary to carry out its purposes, including any adjustments necessary to the fee or number of housing
units required. This report shall contain the findings required by Government Code Section 66001(d). (Ord. 2001-009 § 2(d): Ord.
99-015 § 6-2-B)

A. Application. This section shall apply to nonresidential development projects that are proposing the construction, addition
or interior remodeling of any nonresidential development project. This section shall apply to mixed or combined use projects if
such projects propose the construction, addition or interior remodeling of such uses. Notwithstanding the foregoing, this section
shall not apply to projects which fall within one or more of the following categories:

1.
Projects which are the subject of development agreements currently in effect with the city, or of disposition agreements,
owner participation agreements, or memoranda of understanding with the redevelopment agency of the city, approved prior to
April 6, 1989, the effective date of the ordinance codified in this title, where such agreements or memoranda do not provide for
compliance with this title; or
2.

Residential uses (dwelling only) as set forth in Chapter 17.24 of this title; or

3.
That portion of any development project located on property owned by the state of California, the United States of
America or any of its agencies, with the exception of such property not used exclusively for state governmental or state
educational purposes; provided, however, that this section shall apply at the time a development project no longer meets the
requirements for exemption. Compliance with this section shall be the obligation of the owner of the land on which the project is
located when the project no longer meets the exemption requirements. If the land is owned by the state of Cali fomi a or the United
States of America, then the holder of the possessory interest shall comply with this section; or
4.

Any development project which has received a vested right to proceed without housing fees pursuant to state law; or

5.

Uses operated by nonprofit organizations which provide food storage, meal service, or temporary shelter to the homeless;

or
6.
Uses operated by nonprofit organizations which provide essential services (such as medical or emergency care) without
cost to the recipient, and serve primarily lower income households whose housing needs are addressed by this title; or
7.

All uses labeled "E" in the matrix contained in Appendix D, set out at the end of this chapter.

B.

Definitions. For purposes of this chapter, the following definitions shall apply:

"Addition" means adding gross square feet to an existing nonresidential development project subject to this chapter.
"Construction" means a new nonresidential development project subject to this chapter.
"Gross square feet" means the area included within the surrounding walls of the nonresidential development project as
determined by the planning director. This area does not include garages or carports.

"Housing units" means a new dwelling unit of any tenure type or price, including the rehabilitation of dangerous residential
buildings as defined in Chapter 8.96 of this code.
"Interior remodel" means a tenant improvement which results in a change in the type of use of a previously occupied
nonresidential development project that increases the employee density of the project as determined by the planning director.
"Nonresidential development project" means any commercial or industrial use set forth in Chapter 17.24 of this title, and
includes any other use that is determined by the planning director to impact housing demand.
"Planning director" means either the planning director or the director of planning and development as determined by the
director of the planning and development department. (Ord. 2001-009 § 2(e); Ord. 99-015 § 6-2-C)

A. Payment of Fee as a Condition of Issuance of a Building Permit. Except as provided elsewhere in this chapter, no
building permit shall be issued for any nonresidential development project subject to this chapter as set forth in Section
17.188.030 of this chapter unless and until a housing fee is paid to the building inspector of the city who shall deposit such fee in
the housing fund. The amount of the fee shall be computed using the fee schedule set forth in Appendix A to this chapter, except
that with respect to building permits issued in the North Natomas community plan area, the fees shall be computed using the fee
schedule set forth in Appendix C to this chapter. The fees shall be calculated as follows: gross square feet nonresidential space x
(applicable fee by type of use as listed in Appendix A or C, as applicable) = housing payment. For purposes of this chapter, the
fees for an interior remodel shall be the fees for the new use as defined in Appendix A or C, as applicable, less any fees that either
were paid or would have been paid based on the original use of the building. If the nonresidential development project is in whole
or part a replacement for space previously on the site, but demolished within one year prior to the filing of the application for the
new construction or remodel, credit shall be given for the space demolished or to be demolished at the rate applicable to the prior
use of that space.
B. Compliance Through Housing Construction. As an alternative to payment of the fee set forth in this chapter, an applicant
for a nonresidential development project subject to the housing requirements ofthis chapter may elect to comply with those
requirements partially through the construction of housing as provided in Section 17.188.050 of this chapter. (Ord. 2001-009 § 2
(f): Ord. 99-015 § 6-2-0)

A. Requirement. As an alternative to the fee requirement of Section 17.188.040 of this chapter, an applicant for a permit for
uses subject to the requirements of this chapter, may elect to perform both of the following prior to the issuance of a building
permit for such activity: (1) pay a fee that is at least twenty (20) percent of the fee required pursuant to Section 17.188.040 of this
chapter; and (2) demonstrate that it will construct or cause to be constructed any value or tenure type of housing as determined by
the following formula: gross square feet nonresidential space x (applicable factor by type of use as listed in Appendix B or C to
this chapter as applicable) = housing units. No building permit shall be issued by the building inspector for any nonresidential
development project unless and until the planning director has certified that the requirements of this chapter have been met.
Housing units constructed in compliance with this option shall not be applied or transferred from one joint venture partnership
as defined in subsection B of this section to another partnership.
Notwithstanding the requirements of this paragraph, the minimum fee shall become at least forty (40) percent of the fee
required pursuant to Section 17.188.040 of this chapter and listed in Appendix B, set out at the end of this chapter.
B. Approval of Proposal by the Planning Director. An applicant who chooses to comply with the requirements of this
chapter partially through the construction of housing shall submit to the planning director sufficient information to enable the
planning director to determine that the applicant will construct or cause to be constructed the required number of housing units.
The application shall demonstrate that the applicant possesses the financial means to commence and complete the construction of
the housing within the required time period.
Where the applicant intends to construct housing units through participation in ajoint venture, partnership, or similar
arrangement, the applicant must certify to the planning director that the applicant has made a binding commitment, enforceable by
the applicant's joint venturers or partners, to contribute an amount to the joint venture or partnership equivalent to or greater th~m
the amount of the fee they would otherwise be required under Section 17.188.040 of this chapter, less the portion of the housing

requirement of this section actually met through the payment of fees, and that such joint venture or partnership shall use such
funds to develop the housing subject to this section. No nonresidential building permit shall be approved until the applicant has
paid in full or has posted an irrevocable letter of credit or other form of financial security acceptable to the planning director in the
amount of the monetary contribution. Also, the city may require a lien on either the nonresidential or residential property to assure
compliance with this chapter.
The planning director may issue guidelines for the administration of this requirement. If the planning director approves the
proposal, he or she shall issue a certificate so indicating. This certificate shall be recorded and indicate that compliance with this
chapter is an obligation of the owner of the nonresidential property.
C. Commencement of Construction. Within one year of the issuance of the first building permit for a use subject to this
chapter, the applicant shall provide written certification to the planning director that it has commenced construction of the housing
units under this paragraph. No certificate of occupancy for the nonresidential use shall be issued by the building inspector until
the applicant complies with this paragraph. This one year period may be extended by a maximum of two one-year periods based
on evidence submitted by the applicant, if the planning director determines that: (1) there is good cause for an extension or an
additional extension, (2) the failure to comply with the time limits of this paragraph is beyond the owner's control, and (3) the
owner has made a reasonable effort to comply with this paragraph.
D. Completion of the Housing Requirement. The applicant shall obtain a final inspection from the building inspector for the
housing required by this paragraph within two years of the issuance of the first building permit for nonresidential use subject to
this section. This time period may be extended by the planning director by a maximum of two one-year periods upon showing
good cause as defined in subsection C of this section.
E. Fractional Housing Units. In the event the application of Appendix A, B or C of this chapter to an applicable project
creates an obligation to construct a fractional housing unit, that fraction shall be converted into an addition to the housing fee, or
in the alternative at the discretion of the planning director, an additional unit.
F.

Location of Housing Units Constructed.

I.
Requirements. Housing units constructed under subsection A of this section shall be located on deep lots or infill sites
meeting the following criteria as defined in Chapter 17.24 ofthis tit~e for deep lots and Chapter 17.84 of this title for infill.
a.
Residentially zoned vacant lot that is either a designated infill site, located within a designated infill area or the site is
located in an area designated in the community or general plans for infill development; or
b.
Sites other than those located within a designated infill area may also qualifY provided they meet all of the following
criteria established in the infill ordinance:
The lot is surrounded on at least three sides by development consistent with the uses planned for the surrounding
property, and
I.

That lots zoned R-I and R-2 are under five a6rcis in size and lots zoned R-IA through R-5 (except for R-2) are under two
acres in size unless the planning commission determines that they may exceed the size standards through a special permit
approval, and
11.

iii. The lot has existing public services or is located in a proposed or existing assessment district that will ensure the
provision of required services.
2.
Requirements Within the Central City Area. At the discretion of the planning director and the SHRA director, housing
units constructed under this build option may be located on nonresidential sites within the central city suitable for residential or
residential/mixed use. The planning director and the SHRA director may permit a nonresidential applicant to dedicate air rights or
land to the city in lieu of payment of the fee or construction of housing units provided that (a) the fair market value of such land or
air rights shall be equal to or greater than the amount of fee otherwise required; and (b) the site is of sufficient size to build the
number of units otherwise required under the build option.
G. Failure to Cause Housing Construction. In the event certification of housing construction is not provided as required by
this section, the planning director will determine an amount equal to one hundred fifty (150) percent of the fee which would have
been due and owing under Section 17.188.040 ofthis chapter to be paid to the city together with interest accrued from the date of
the first building permit issuance for the nonresidential use and shall so notifY the applicant.
If the applicant fails to demonstrate good cause for the nonpayment, said amount shall be assessed against the applicant. If this
amount is not paid by the applicant within sixty (60) days of the expiration of the applicable time period, the city shall record a
special assessment lien against the nonresidential subject to this section in the amount of any fee and interest owed, or in the

alternative the certificate of occupancy shall be revoked for the nonresidential use.
After appropriate notice, the city council shall hold a special assessment hearing. If the assessment is confirmed, the delinquent
fee shall constitute a special assessment against the parcel or parcels used in the development project subject to this section. Each
such assessment shall be subordinate to all existing special assessment liens previously imposed upon such parcel and paramount
to all other liens except for those state, county, and municipal taxes with which it shall be upon parity. The lien shall continue
until the assessment and all interest due and payable thereon are paid to the city. (Ord. 2001-009 § 2(g): Ord. 99-015 § 6-2-E)
17.188.060 Variances.

A. Variances. A variance from the provisions of this section may be granted to an applicant by the planning commission.
The applicant must file an application for a variance within ten (10) days ofthe planning director's determination pursuant to
Section 17.188.040 or 17.188.050 of this chapter.

B. Application. The application for a variance shall include financial and other information that the planning director
determines is necessary for staff to perform an independent evaluation of the applicant's rationale for the variance and shall be a
matter of public record.
C.

Standards. No variance shall be issued to an applicant unless:

1.
Special circumstances, unique to that project and not generally applicable to other projects so that the same variance
would be appropriate for any applicant facing similar circumstances, justify the grant of the variance; and
2.

The project would not be objectively feasible without the modification; and

3.

A specific and substantial financial hardship would occur if the variance were not granted; and

4.
No alternative means of compliance are available which would be more effective in attaining the purposes of this chapter
than the relief requested.
D. Low Density Employment Uses Requiring Specialized Structures. A variance may be granted in the case of development
projects which consist of construction built for and suitable solely for a specific use involving few or no employees. The planning
director may designate a list of uses which presumptively may qualify for a variance under this chapter. In the case of a variance
granted pursuant to this chapter for a use which involves some employees, the variance may specify a reduced fee applicable to
the project. Any variance granted under this chapter shall expire upon the conversion of the building to another use or upon the
remodeling of the building to permit additional employees.
E. Findings. In approving a variance, the planning commission shall make findings pursuant to each ofthe applicable
standards defined in subsection C or D of this section. (Ord. 99-015 § 6-2-F)
17.188.070 Administration.
-.-~-
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A. Application Procedures for Special Permits Subject to this Chapter. Compliance with this chapter will be made a
condition of approval of each special permit approved for a nonresidential development project subject to this chapter. The
application procedures defined in subsection B of this 's'ection shall apply to all special permit applications.
B. Application Procedures for Building Permits Subject to this Chapter. Applications for building permits for any project
subject to the provisions of this chapter shall not be deemed complete unless the application contains: (1) a statement of the
number of gross square feet in a nonresidential development project to be constructed, added or remodeled that are subject to the
requirements of this section, together with documentation sufficient to support the application; (2) the intended use or uses for the
nonresidential development project by gross square feet; (3) a statement of an election by the applicant as to its choice of
compliance with requirements of this section through payment of the fee (Section 17.188.040), or construction of housing
(Section 17.188.050).
If compliance is purely through the payment of the fee, a copy of the building permit application shall be transmitted to the
planning director by the building inspector. If the compliance is through a combination of payment of fee and construction of
housing, the building inspector shall transmit a copy of the building permit application to the director and the applicant shall
furnish the information required in this section to the planning director.
C. Determination of Fee. The planning director shall determine the amount of fee and/or number of housing units required to
be constructed, and shall so inform the building inspector who shall collect the required fee and transmit it to the appropriate fund.

Except as provided in subsection D of this section, the planning director shall use the matrix in Appendix D of this chapter to
relate the anticipated use of the nonresidential development project to a type of use in Appendix A of this chapter and a resulting
fee per square foot, or to identify the use as exempt or requiring a special fee.
D. Special Fee Determinations. The planning director shall determine the housing trust fund fee based on a case-by-case
calculation of employee density in the following situations:

l.

In the case of uses listed as "S" in Appendix D of this chapter.

2.
In the case ofa use which does not fall into one of the uses listed in Appendix D of this chapter and the planning director
determines that (a) the building size is an inappropriate indicator of employee density over the life of the building or (b)
insufficient generalized information is available to permit a determination that the use falls within one of the use categories listed
in Appendix D of this chapter, or (c) in the case of large, mixed-use development projects involving the simultaneous construction
of different structures and/or different uses, the planning director may utilize the categories in Appendix D ofthis chapter and the
types of uses in Appendix A of this chapter to create a mixed fee to be collected for all building permits in the project.
3.
The planning director's determination of employee density pursuant to this subsection D shall be based on: (a) data
concerning anticipated employee density for the project submitted by the applicant; (b) employment surveys or other research on
similar uses submitted by the applicant or independently researched by the planning director; or (c) any other data or information
the planning director determines relevant. The applicant may appeal the planning director's determination according to the
provisions of Section 17.188.060(A) of this chapter. Any application for a building permit for any project where a special fee
determination is requested shall be accompanied by information sufficient to enable the planning director to make a determination
of employee density pursuant to this subsection.
E. Blended Fees for Projects with No Dominant Use. The planning director shall make a determination ofa blended fee
representing the proportion of the different types of uses listed in Appendix A of this chapter in the following case only:

l.
Projects in the M-l district requiring a special permit due to more than twenty-five (25) percent of the total gross square
feet dedicated to office use.
F.

Revisions to Appendix A, B, C and D.

I.
Automatic Annual Adjustment. The fees set f6'ith in Appendix A, B, C and D of this chapter shall be adjusted
automatically to take into consideration inflation on July I st of each fiscal year, beginning on July 1, 2005, by a factor equal to the
percentage increase, if any, of the construction cost index for San Francisco (based on 1913 U.S. average = 100) during the twelve
(12) months ending on the preceding March 1st of the prior fiscal year, as published by Engineer News RecordlMcGraw-HiII '
Construction Weekly, or any substitute index that the city council adopts by resolution. The planning director shall be responsible
for determining the adjustment, of any, to the fees and shall advise the city clerk of the amended fees. The amount of the
automatic annual adjustment shall be reported to the city council at the time of the annual evaluation required pursuant to Section
17.188.020.
2.
Adjustment of Fee by Resolution. In addition to the automatic annual adjustment, the amount of the fees established by
this chapter may be revised periodically by resolution of the city council. Any action by the city council to increase fees shall
comply with the provisions of this chapter and Government Code Sections 66016 through 66018. The effective date of any
resolution adopted by the council that amends the amount of the housing fees established by this chapter shall be established
pursuant to Section 68017 of the Government Code.
3.
Upon amendment of the housing fee, either pursuant to the automatic adjustment or council resolution, the city clerk
shall amend Appendix A, B, C and D to reflect the amended amounts. Delays or failure to amend the appendices shall not affect
the amount of the amended fee due and owed pursuant to this chapter.
G. Infill Area Designations. The planning director shall make a determination of infill areas for purposes of this section on
an annual basis.
(,'.

H. Processing Fees. The planning and development department shall collect a processing fee to administer the housing trust
fund chapter. This fee or fees will be established by city council resolution. (Ord. 2004-057 § 1-2; Ord. 99-015 § 6-2-G)

Appendix A

HOUSING FEE REQUIREMENT CITYWIDE
Type of Use

Fee/Building Square Feet
$ 1.84
$ 1.74
$ 1.56
$ 1.47
$ 1.15
$ 0.67
$ 0.50

Office
Hotel
Research and development
Commercial
Manufacturing
Warehouse/office *
Warehouse

*

Warehouse buildings with a minor portion (25% maximum) of the space improved for incidental office use.

Appendix B
HOUSING FEE AND CONSTRUCTION ALTERNATIVE CITYWIDE
Type ofUse*

20% Fee/ Building Sq. Ft.
$ 0.37
$ 0.35
$ 0.31
$ 0.29
$ 0.23
$ 0.l3
$ 0.10

Office
Hotel
Research and development
Commercial
Manufacturing
Warehouse/office
Warehouse

*

Housing Unit Factor/ Sq. Ft.
.000127
.000042
.000091
.000106
.000042
.000021
.000021

Nonresidential development projects that do not fall within a specific type of use category will be evaluated on a project-by-project basis to determine an
appropriate fee and housing unit factor.

Appendix C
HOUSING FEE AND CONSTRUCTION REQUIREMENT NORTH NATOMAS ONLY
Housing Unit Type ofUse*
Highway commercial
Community/neighborhood
commercial
Officelbusiness
M-50
M-20
Light industrial

*

FeelBuilding Square Feet
$ 2.01
$ 1.51

Factor/Sq. Ft.
.000296
.000222

$ 1.51
$ 1.28
$ 1.06
$ 0.82

.000222
.000191
.000157
.000121

Each nonresidential development project will be subject to a fee which is based on the applicable North Natomas community plan land use category.

Appendix D
NONRESIDENTIAL LAND USE MATRIX WITH SPECIAL

CATEGORICAL FEE DETERMINATIONS AND EXEMPTIONS

Off.
$1.84
Nonresidential Use
Agricultural uses
Amusement centers-Indoor only
Auto sales,
Repairlbody shop
service, rental
Sales/service
storage
Bakery or bakery goods store
Bank-Savings and loan
Barber, beauty shop
Business college trade school
Cabinet shop
Cleaning plant commercial
Cleaning, laundry agency
Convenience market
Dance, music, voice studio
Drive-in restaurant food stand
Equipment rental and sales yard
Florist
Food store delicatessen
Furniture refinishing
Furniture store
Hotel
Laboratory- Medical, dental, optical
Laundry, commercial plant
Laundromat-Self service center
Mortuary/crematorium
Motel
Nursery for flowers and plants
Offices
Medical clinic or office
Nonresidential care facility
Parking lot, garage or facility
Photographic studio
Prescription pharmacy optician
Printing and blueprinting
Recycling center
Reducing salon-Masseur,
racquetball, judo school
Restaurant-Bar
Retail stores and services
Service station
Shop for building contractor
Sign shop

Hotel
$1.74

RID

$1.56

Comm.
$1.47

Mfg.
$ 1.15

Wrh.
$ 0.50

Other
Fee
S
$ 0.92
$ 1.12

$ 1.29
X
X
X
X
X
X
X
X
X
X
X
X
X

,

X
X
X
X
X
X

E
X
X
X
X

S
E

-.

X
X
X
X

$ 0.92
X
X

$ 1.43
$ 1.12
X

Tire shop, including recapping
Trailer sales yard
Used car lot
Wholesale stores and distributors
Commercial recreational vehicle
storage
Christmas tree sales lots
Adult entertainment establishment or
activity
Astrology and related practices
Adult related establishment
Bus and other transit terminals,
depots and passenger stations, public
and private
Mini storage/individual
storage/locker buildings
Bus and other transit vehicle
maintenance and storage
Halloween haunted house
Bed and breakfast inn
Towing service and vehicle storage
yard
Alcoholic beverage sales for offpremises consumption
Bar
Appliance repair shop
Delivery service
Janitorial service company
Pest control company
Sports complex
Child care center
Reverse vending machine
Mobile recycling units
Small recyclable material collection
facility
Temporary parking lot
Drive-up service facility
Nonprofit organization-Food
storage and distribution
Nonprofit organization---':"'Food
preparation for off-site consumption
Nonprofit organization-Meal
service facility
Industrial Use
Beverage bottling plant
Billboard manufacture
Boat building (small)
Concrete batch plant
Cement or clay products
manufacturing
Contractor's storage yard

X
$ 0.83
$ 1.29

X
E
E

X
X
X
S

E

S
E

X
$ 1.12
E

X
X
S
S
S
S
E
E
E
E
E
S
S

S
S

X
X
X
X
X
$ 1.12

Dairy products processing
Food processing plant
Fuel yard
Ice manufacture-Cold storage plant
Junk yard
Lumber yard-Retail
Machine shop
Monument works, stone
Petroleum storage
Planing mill
Public utility yard
Recycling plant
Railroad yard or shops
Terminal yard, trucking
Truck and tractor repair
Warehouse wholesaling
Assembly or electrical and electronic
equipment
Assembly of plastic and rubber items
Garment shop
Laboratory research and
experimental
Manufacturing, assembly and
treatment of merchandise
Plating with storage
Metal fabrication
Other Nonresidential Use (Special Permit Use)
Major medical care facility
X
Animal hospital or dog kennel
Animal or poultry slaughter
Amusement enterprise-Outdoor
Drive-in theater
Golf course
Hog ranch
Livestock feed and sales yard
Private club-Social center
School-Private, nonprofit
Church
Marinas

X
X

$ 0.83
X

S
$ 1.12
X
X
X
X

E
X

S
$ 0.83
$ 1.12
X
X
X
X
X
X
X
X

$ 2.86
S
S
S
S
S
S
S
$ 1.52
E
S

Off.
$1.84

Hotel
$ 1.74

Other Use
Flea market
Residential care facility
x - Project is subject to fee for nonresidential use category.
S - Fee amount determined by planning director on a project-by-project basis.
E - Nonresidential project is exempt from this chapter.

RID
$ 1.56

Comm.
$ 1.47

Mfg.
$ 1.15

Wrh.
$ 0.50

Other
Fee
S
$ l.l2

15.94.010
Purpose.
The purpose of this chapter is to establish a Housing Trust Fund, a Housing Impact
Fee on developers of non-residential development projects in the City of Napa, and an
inclusionary requirement or an in-lieu fee on developers of residential development
projects to mitigate the impacts caused by these development projects on the additional
demand for more affordable housing and rising land prices for limited supply of available
residential land. The fees will be used to defray the costs of providing affordable housing
for very low, low, and moderate income households in the City of Napa. The fees and
inclusionary requirements required by this chapter do not replace other regulatory,
development and processing fees or exactions, funding required pursuant to a
development agreement or reimbursement agreement; assessments charged pursuant to
special assessments or benefit assessment district proceedings, etc., unless so
specified.
(0199920)
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15.94.020
Definitions
As used in this chapter:
"Addition" shall mean an extension or increase in floor area of existing development
project.
"Affordable renf' shall mean monthly rent, including tenant paid utilities allowances as
determined by the Housing Director and all fees for housing services, that do not exceed
thirty percent (30%) of eighty percent (80%) of area median income for lower income
households. For very low- income households affordable rents are monthly rents that do
not exceed thirty percent (30%) of fifty percent (50%) of area median income. In the case
where the applicant is requesting a density bonus under Title 17 of the Napa Municipal
Code or where the applicant is requesting direct financial assistance requiring a different
rent, "affordable rent" for lower income households, shall mean monthly rents that do not
exceed thirty percent (30%) of sixty percent (60%) of area median income. Affordable
rent shall be based on presumed occupancy levels of one person in a studio unit, two
persons in a one-bedroom unit, three persons in a two-bedroom unit, and one additional
person for each additional bedroom thereafter.
"Affordable sales price" shall mean the maximum purchase price that will be
affordable to the specified target income household. A maximum purchase price shall be
considered affordable only if each monthly owner-occupied housing payment is equal to
or less than one-twelfth of 30% of income for the specified target income household. In
setting the affordable sales price, realistic assumptions regarding down payment,
mortgage interest rate and term will be so that targeted income families can reasonably
qualify. Affordable sales price shall be based upon presumed occupancy levels of one
person in a studio unit, two persons in a one-bedroom unit, three persons in a two
bedroom unit, and one additional person for each additional bedroom thereafter.
"Affordable units" shall mean and be limited to those dwelling units which are
required to be rented at affordable rents or purchased at an affordable sales price to
specified households as described in Section 15.94.050.
"Annual household income" shall mean the combined gross income for all adult
persons living in a dwelling unit as calculated for the purpose of the Section 8 program
under the United States Housing Act of 1937, as amended, or its successor.
"Building permif' shall mean a permit issued pursuant to Chapter 15.08 of Title 15 of
the Napa Municipal Code.
"Chief building officiaf' shall mean the chief building official of the City of Napa, or the
1 ,1
designee of such individual.
"City" shall mean the incorporated areas of the City of Napa.
"Concession" or "incentive" shall have the same meaning as set forth in Title 17 of
the City of Napa Municipal Code.
"Construction costs" shall mean the estimated cost per square foot of construction, as
established by the building department of the City of Napa for use in the setting of
regulatory fees and building permits, multiplied by the total square footage, minus the
garage floor area, to be constructed.
"Developer" shall mean every person, firm, or corporation constructing, placing, or
creating new non-residential or residential development directly or through the services of
any employee, agent, independent contractor or otherwise.
"Discretionary permif' shall mean any permit or license issued by the City of Napa for
a project which requires the exercise of judgment or deliberation wherein the City decides
to either approve or disapprove a particular activity in accordance with applicable laws,
including but not limited to use permits, and the approval or modification of tentative, or
tentative parcel maps pursuant to Title 16 of the Napa Municipal Code.
"Dwelling unif' shall have the meaning set forth in Title 17 of the City of Napa
Municipal Code.
"Gross square feet floor area" means the sum of the gross horizontal floor areas of a
building measured from the exterior face of exterior walls, or from the center line of a wall
separating two buildings. In cases where no walls exist, the gross horizontal floor area
shall be that area covered by the roof excluding two feet on each side of the structure for

a standard roof projection. Outside areas used for sales and/or display may also be
considered (e.g., plant nurseries, building materials, auto sales, wine production, etc.)
when the planning director determines that the use of the outside area significantly
contributes to the employee density of the building. For purposes of the requirements of
Section 15.94.050, the square footage of any tank or wine crush pad or similar nonwalled wine related structure shall be included in the gross square feet of a nonresidential development project.
"Housing Board' shall mean the Housing Trust Fund Board established pursuant to
Section 15.94.030.
"Housing director' shall mean the housing director of the Housing Authority of the
City of Napa or the designee of such individual.
"Housing Fund' shall mean the City of Napa Affordable Housing Trust Fund
established pursuant to Section 15.94.030.
"Housing Impact Fee" shall mean the fee established pursuant to Section 15.94.040
for non-residential development projects.
"Housing In-lieu Fee" shall mean the fee established pursuant to Section 15.94.050
for residential development projects.
"Low-income households" are those households with incomes of up to 80% of
median income.
"Market rate units" shall mean dwelling units in a residential project which are not
affordable units.
"Median income" shall mean the median income, adjusted for family size, applicable
to Napa County as published annually pursuant to Title 25 of the California Code of
Regulations, Section 6932 (or its successor provision) by the United States Department
of Housing and Urban Development.
" Moderate income households" are those households with incomes of up to 120% of
median income.
"Monthly owner-occupied housing paymenf' shall be that sum equal to the principal,
interest, property taxes, homeowner' s insurance and homeowner' s association dues
paid on an annual basis divided by 12.
"Non-residential development projecf' shall mean a project for the construction,
addition, or placement of a structure which is for non-residential in such land use
categories such as commercial, office industrial, etc. and shall include that portion of a
mixed or combined use project which includes the construction, addition or placement of
a structure for non-residential use in such land use categories.
"Planning director' shall mean the director of the City of Napa planning department or
the designee of such individual.
"Residential development projecf' shall mean a project for the construction or
placement of any dwelling unit in a permanent location, or the subdivision of land which is
planned, designed, or used for the following land use categories:
A. Single-family residential:)fhis category consists of single-family detached units
and duplexes.
B. Multi-family residential: This category consists of buildings containing three (3) or
more dwelling units and mobile home parks.
"Very low-income households" are those households with incomes of up to 50% of
median income.
(0199920)

15.94.030
Housing Trust Fund.
A. There is hereby established the City of Napa Affordable Housing Trust Fund (the
"Housing Fund"). Separate accounts within such Housing Fund may be created from time
to time to avoid commingling as required by law or as deemed appropriate to further the
purposes of the Fund.
B. The Housing Fund shall be administered by the Housing Director who shall have
the authority to govern the Housing Fund consistent with this chapter, and to prescribe
procedures for said purpose, subject to approval by the Council.
C. A Housing Trust Fund Board (the "Housing Board") is hereby established. The
composition, size, term, decision-making authority and other organizational features of
the Housing Board shall be as determined by resolution of the council. To the extent
permitted by law and determined by resolutions of the council and Napa County Board of
Supervisors, the Housing Board shall be an advisory joint City/County Housing Board
with final funding decisions maqe by the appropriate legislative body on expenditure of
monies from their respective Housing Funds. The Housing Board shall biannually
develop a Housing Assistance Plan Program and Financing Strategy, subject to approval
by the council, to further define and prioritize the uses of the monies in the Housing Fund.
The Plan shall be consistent with the City's Adopted Consolidated Plan.
D. Purposes and Use of Funds.
1. Monies deposited in the Housing Fund along with any interest earnings on
such monies shall be used solely to increase and improve the supply of housing
affordable to households of moderate, low and very low income households;
including, but not limited to acquisition of property and property rights, cost of
construction including costs associated with planning, administration, and
design, as well as actual building or installation, as well as any other costs
associated with the construction or financing of affordable housing;
reimbursement to the City for such costs if funds were advanced by
the City from other sources; and reimbursement of developers or property
owners who have been required or permitted to install facilities which are beyond
that which can be attributed to a specific development. To the maximum extent
possible, all monies should be used to provide for additional affordable housing
and services. Monies may also be used to cover reasonable administrative
expenses not reimbursed through processing fees, including reasonable
consultant and legal expenses related to the establishment and/or administration
of the Housing Fund and reasonable expenses for administering the process of
calculating, collecting, and accounting for inclusionary fees and any deferred City
fees authorized by this section. No portion of the Housing Fund may be diverted
to other purposes by way of loan or otherwise.
2. Monies in the Housing Fund shall be used in accordance with the priorities
identified by the Housing Assistance Plan Program and Financing Strategy to
construct, acquire, rehabilitate or subsidize very low, low and moderate income
housing and/or to assist other governmental entities, private organizations or
individuals in the construction, rehabilitation, reimbursement of City advanced
funds, reimbursement of developer supplied infrastructure capacity, location or
subsidy of very low, low and moderate income housing. To the extent possible
as determined by the Council, monies shall be targeted to benefit households at
or below 60% of Median Income in Napa County. Monies in the Housing Fund
may be disbursed, hypothecated, collateralized or otherwise employed for these
purposes from time to time as the housing director and city council determine is
appropriate to accomplish the purposes of the Housing Fund. These uses
include, but are not limited to, assistance to housing development corporations,
equity participation loans, grants, pre-home ownership co-investment, predevelopment loan funds, participation leases, or other public/private partnership
arrangements. The Housing Fund monies may be extended for the benefit of
rental or owner occupied housing or housing services.

3. Expenditures by the housing director from the Housing Fund shall be
controlled, authorized and paid in accordance with general city budgetary
policies. Execution of contracts related to the use or administration of Housing
Fund monies shall be in accordance with standard council policy.
E. Location of Housing Units and Housing Services to be Assisted With Housing
Fund Monies.
1. The Housing Board shall develop, for council approval, criteria for the location
of the housing units to be assisted with Housing Fund monies. One of the
purposes of these criteria shall be to help ensure that Housing Fund monies are
used to assist the city in meeting its fair share housing goals as set forth in the
Housing Element of the City of Napa General Plan.
2. With respect to monies generated by the Housing Impact Fee established by
Section 15.94.050, these criteria shall also consider a reasonable geographical
linkage between the non-residential development projects subject to such fee
and the housing assistance provided with the Housing Fund monies collected in
connection with such projects, such that those receiving the housing assistance
could reasonably commute to the commercial locations.
(0199920)

Non-Residential Development Project Housing Impact Fee.
15.94.040
A. Application.
A Housing Impact Fee is hereby imposed on all developers of non-residential
development projects. Notwithstanding the foregoing, this fee shall not apply to
developers of non-residential projects which fall within one or more of the following
categories:
1. Projects that are the subject of development agreements currently in effect
with the city, approved prior to the effective date of this chapter where such
agreements expressly preclude the city from requiring compliance with this type
of housing fee program; or
2. The non-residential uses are set forth either in a building permit application
accepted as complete by the city prior to 5:00 p.m. on January 5, 1999, or in a
use permit or similar discretionary approval approved prior to 5:00 p.m. on
January 5, 1999; however any extension or modification of such approval or
permit after such date shall not be exempt; or
3. That portion of a project located on property owned by the State of California,
the United States of America or any of its agencies used exclusively for
governmental or educational purposes; or
4. A project to the extent it has received a vested right to proceed without
payment of housing impact fees pursuant to state law; or
5. Projects operated by nonprofit organizations which provide food storage, meal
service and/or temporary shelter to the homeless; or
6. Projects for which no nexus can be established; or
7. Projects for uses labeled "Exempt" in Table 2 of this Section; or
8. Any building which is damaged or destroyed by fire or natural catastrophes so
long as the square footage of the building remains the same.
B. Payment of fee.
Unless otherwise preempted t by law, the Housing Impact Fee shall be paid prior to
the issuance of a building permit; or upon execution by the developer and owner, if
different, of the city's secured building agreement recorded against the property, at the
time of final inspection/Certificate of Occupancy. The housing director is hereby
authorized to execute such agreements on behalf of the city.
C. Calculation of Housing Impact Fee.
1. The Housing Impact Fee for non-residential development projects shall be
charged on a per square foot basis for all new gross floor area, including all
additions where floor area is increased, with a specific per square foot amount set
for each nonresidential use type identified in Table 1 below. The amount and
calculation for each such fee shall be established by resolution of the City
Council. Gross floor area is determined by calculating the combined area for all
floors in accordance with the definition of "Gross square feet floor area" contained
in Section 15.94.020. If the non-residential development project is in whole or part
a replacement for space previously on the site, but demolished within one year
prior to the filing of the application for the new construction or remodel, credit
shall be given for the space demolished or to be demolished at the rate
applicable to the prior use of that space.

TABLE 1
HOUSING IMPACT FEE REQUIREMENT
Type of Use
Office
Hotel
Retail
Industrial

Warehouse (30,000 to 100,000 square feet)*
Warehouse (over 100,000 square feet)
Wine Production

*Warehouse uses of under 30, 000 square feet shall be treated as industrial uses.
2. In calculating the fee, the chief building official shall use those fees of Table 1
and Table 2 in effect by resolution of the City Council at the time of the issuance
of the building permit or if no building permit is required, at the time of issuance
of a use or other discretionary permit. In the case of large, mixed-use
development projects involving the simultaneous construction of different
structures and/or different uses, the categories in Table 2 and the types of uses
in Table 1 may be used to create a mixed fee to be collected for all uses in the
project. In that case, the fee shall be designed to approximate the revenue which
would have been collected had the appropriate type of use category in Table 1
been applied to each individual portion of the project.
3. The type of use subject to the Housing Impact Fee will be determined in the
following situations based on a case-by-case calculation of employee density:
a. In the case of uses listed as "Special" in Table 2.
b. In the case of a use which does not fall into one of the uses listed in Table 2
and the housing director determines that (i) the building size is an inappropriate
indicator of employee density, or (ii) insufficient generalized information is
available to permit a determination that the use falls within one of the use
categories listed in Table 2. In the case of uses involving one or fewer
employees, which uses shall be exempt from the fee requirement.
c. Upon the remodeling of the building to add additional square footage,
the appropriate Housing Impact Fee shall be paid only on the additional square
footage.
4. The housing director's determination of employee density pursuant to
subsection 3 shall be based on: data concerning anticipated employee density
for the project submitted by the applicant; employment surveys or other research
on similar uses submitted'by the applicant or independently researched by the
housing director; or any 6ttier data or information the housing director determines
relevant. Any application for a non-residential development project-where a
special fee determination is requested shall be accompanied by information
sufficient to enable the housing director to make a determination of employee
density pursuant to this subsection.
TABLE 2: NON-RESIDENTIAL LAND USE MATRIX
WITH SPECIAL CATEGORICAL FEE DETERMINATIONS AND EXEMPTIONS
Non-Residential Use
A

Hotels, motels and bed-andbreakfast inns

B.

Commercial Uses
General retail and personal
service uses including
integrated commercial
centers.
Fumiture, appliance,
household equipment; office
equipment and sales, service
and repair of bulk goods.
Service commercial and
heavy commercial uses
(building materials, contractor
yard, tool rental bus terminals,

Office

Retail

Warehouse

Industrial

HoteY
Motel
X

X

X

X

I

.j',

U\

Special Fee
Wine

Exempt

Non-Residential Use
print shops, auto parts shops,
janitorial services, etc.

Office

Retail

Gas station, service / auto
repair including paint and auto
body shops.

X

Eating and drinking
establishments.

X

Warehouse

Industrial

Commercial amusement and
recreation uses.

Office Uses
Banking, savings and loans
associations; professional,
business and administrative
offices.
MedicaVdental offices and
clinics

D.

Exempt

X
X

X

Industrial!VlJholesale Uses;
self-storage uses.

X

Wholesale and warehouse
uses.

X

General industrial uses.

X

Research, development and
testing uses.

X

Industrial Uses
Public and private elementary
schools (grades K-8)

X

Public and private secondary
schools

X

Public and private
college/university

X

Technical and adult education
(business, beauty, barber,
trade, technical, vocational
and other similar uses)

X

X

Hospitals
Nursery Schools and daycare
facility serving even or more
children

E.

Special Fee
Wine

X

Commercial plant nurseries.
C.

Hotel!
Motel

X

Public libraries, art galleries,
museums and other nonrecreational public facilities

X

Assembly Uses
Churches.

X

Funeral homes.

X
X

Auditoriums.
Theaters.
Sports arenas.

X
X

F.

Wine Uses
Wine production.

X

Wine storage.

X

Wine tank and crush pads.

X

Wine visitor centers.
G.

Unlisted Uses

H.

Exemilt or Silecial Fee
Users

X
X

Agricultural uses.

X

Child care center with six or
fewer children.

X

Christmas tree sales lot.

X

Fuel yard.

X

Golf course.

X

Marinas.

X

Nonprofit organization- food
preparation for off-site
consumption.

X

Nonprofit organization- food
storage and distribution.

X

Nonprofit organization- meal
service facility.

X

Public parking lot.

X

Public utility yard.

X

Railroad yard or shop.

X

Residential care facilitynonprofit.

X

Residential care facilityprivate.

X
X

Schools- nonprofit.
Wholesale stores and
distribution.

X

D. Alternative to Payment of Housing Impact Fee.
As an alternative to payment of the Housing Impact Fee, a developer of a nonresidential
development project may submit a request to mitigate the impacts of such development through
the construction of residential units, the dedication of land, or mixed use or other resources.
Such requests shall be approved by the city council, if the city council determines that such
alternative will further affordable housing opportunities in the city to an equal or greater extent
than payment of the Housing Impact Fee.
E. Processing Requirements.
1. Each discretionary permit for a project subject to this section shall contain an
express condition requiring compliance with this section.
2. No application for building permits or discretionary permits for any project subject to
this section shall be deemed complete unless the application contains (a) a statement
of the number of gross square feet in a non-residential development project to be
constructed, added, or placed that are subject to the requirements of

this section, together with documentation sufficient to support the application; (b) the
intended use or uses for the non-residential development project by gross square feet;
and (c) a statement of any exemptions applicable to the project.
3. The housing director may require similar information for completeness of other city
permits or licenses as necessary or convenient to implement this section.
F. Phase-in Requirements.
.
Notwithstanding any other provision of this section, any Housing Impact Fee imposed
pursuant to this section in connection with a building permit issued for a project approved
by use permit or similar discretionary approval between January 6, 1999, and January 5,
2000, shall be reduced by 50% of the amount set by city council resolution and payment
of this reduced fee shall constitute full compliance.
(0199920)

15.94.050

Residential development project: Inclusionary/in-lieu fee
requirements.
A. Inclusionary requirement.
At least 10% of all new dwelling units or existing condominium conversion dwelling
units in a residential development project shall be affordable units which shall be
constructed and/or completed not later than the related market rate units. For fractions of
affordable units, including fractions resulting from construction of less than ten dwelling
units, the developer may elect, at his or her option, to construct (or in the case of a
condominium conversion, include) the next higher whole number of affordable units,
perform an equivalency action alternative which has received the approval of council
pursuant to subsection B hereof, or pay the in-lieu fee specified in subsection D for such
fraction. Notwithstanding the above, the section shall not apply to projects which fall into
one or more of the following categories:
1. The construction of a single dwelling unit which is the whole of a residential
development project and which is built, owned, and after completion, occupied
for two years by a moderate income household verified by the housing director
and meets the requirements established by subsection M. For purposes of this
exemption, a dwelling unit shall be deemed "built" by its owner if it is built by or
for a permit holder who intends to reside in the dwelling unit subject to subsection
M hereof; or
2. Projects that are the subject of development agreements currently in effect
with the city and approved prior to the effective date of this chapter where such
agreements expressly preclude the city from requiring compliance with this type
of a housing fee program; or
3. The building permit application for a project for which a use permit and any
extensions thereof, was a'pproved prior to January 5, 1999; or
4. A residential development project to the extent it has received a vested right
to proceed without payment of housing impact fees pursuant to state law.
5. Building permits for residential development projects if compliance with this
section for such project has already been satisfied including, but not limited to,
building permits on newly created lots where the subdivider has built affordable
units or otherwise satisfied this section.
6. Any dwelling unit which is damaged or destroyed by fire or natural
catastrophes so long as the square footage and use of the building remains the
same.
7. A building permit application for the first dwelling unit to be constructed on a
lot which was legally created prior to January 5, 1999, or created by the
recordation of a final or parcel map which conforms to a previously approved
tentative subdivision or parcel map so long as such tentative map and any
extensions were approved by the city prior to January 5, 1999.
B. Alternative Equivalent Proposal.
A developer of a single-family residential development project may meet the
requirements of subsection A hereof by an alternative equivalent action. A developer of a
multi-family residential development project may propose to meet the requirements of
subsection A hereof by an alternative equivalent action, subject to the review and
approval by the city council. A proposal for an alternative equivalent action may include,
but is not limited to, dedication of vacant land, the construction of affordable units on
another site or acquisition and enforcement of required rental/sales price restrictions on
existing standard dwelling units consistent with this section. Any proposal shall show how
the alternative proposed will further affordable housing opportunities in the City to an
equal or greater extent than compil~mce with the express requirements of subsection A or
compliance with the express requirements of subsection A or payment of the appropriate
in-lieu housing fee. Such proposals for single-family residential developments shall be
approved by the city council, if the council determines that such alternative will further
affordable housing opportunities in the city to an equal or greater extent than payment of
the housing in-lieu fee. Such proposals for multi-family residential developments shall be

considered on a case by case basis by the city council and may be approved at the city
council' s sole discretion, if the city council determines that such alternative will further
affordable housing opportunities in the city to an equal or greater extent than compliance
with the express requirements of subsection A.
C. In-lieu Housing Fee.
A developer of single family residential development project may meet the
requirements of subsection A hereof by payment of an in-lieu fee. A developer of a multifamily residential development may propose to meet the requirements of subsection A.
hereof by submitting at the time of application for a discretionary or building permit,
whichever comes first, a request to' pay the in-lieu fee along with a report identifying all
overriding conditions impacting;the project that prevent developer from meeting the
requirement to construct the affordable units; sufficient independent data, including
appropriate financial information, that supports the developer' s claim that it is not
feasible to construct the required affordable units and a detailed analysis of why the
various concessions and incentives identified in subsection F cannot mitigate the
developer's identified conditions that are preventing him/her from constructing the
affordable units. The planning director and the housing director shall review all such
requests and prepare a recommendation for the council. Such requests shall be
considered on a case-by-case basis by the council and may be approved, at the council's
sole discretion, if the council determines that there are overriding conditions impacting
the project that prevent developer of a multi-family residential development from meeting
the requirement to construct affordable units and that payment of the in-lieu fee will
further affordable housing opportunities.
D. Time of Payment of In-lieu Fee.
Unless otherwise preempted by law, the housing in-lieu fee shall be paid prior to the
issuance of a building permit, or upon execution by the developer and owner, if different,
of the city' s secured building agreement recorded against the property, at the time of
final inspection/Certificate of Occupancy. The housing director is hereby authorized to
execute such agreements on behalf of the city.
E. Calculation of Housing In-lieu Fee.
The housing in-lieu fee shall be charged on a percentage basis of the projected
construction costs of market rate dwelling units. The amounts and calculation of the
housing in-lieu fee shall be established by resolution of the city council. Construction
costs of market rate dwelling units is determined in accordance with the definition in
Section 15.94.020 which states .~'Construction costs shall mean the estimated cost per
foot of construction, as established by the building department of the City of Napa for use
in the setting of regulatory fees and building permits, multiplied by the total square
footage to be constructed for each dwelling unit, minus square footage for garage area."
For attached single-family residential and rental residential development projects,
construction costs shall be separately calculated for each dwelling unit and the
appropriate fee paid for each unit within the residential project. The housing in-lieu fee
required by this section may be satisfied either by cash payment or upon the
recommendation of the housing director and approval of the city council, by an alternative
which will provide city with a value equal to or greater than the amount of the required inlieu fee.
F. Affordable Housing Concessions or Incentives.
1. For residential development projects which meet the requirements specified in
subsection A through the actual construction of affordable units, the city shall
follow the procedures described below and provide the described concessions
and/or those incentives identified in Title 17 of the Napa Municipal Code:
a. Within ninety (90) days of submittal by a developer of a written preliminary
conceptual development proposal prior to the submittal of any formal
application for a general plan amendment, rezoning, use permit, tentative
subdivision or parcel map or other permit or entitlement describing and
specifying the number, type, location and size of the housing development,
identifying any requests for density bonus, additional zoning standards,

necessary to make construction feasible for the proposed development,
including the affordable units, the city council shall review the preliminary
development proposal at a public hearing noticed in accordance with Napa
Municipal Code Title 17 and indicate conceptual approval or disapproval of
the proposed development and any requests for additional affordable
housing incentives, concessions or waivers or modification of development or
zoning standards. Such preliminary approval or disapproval shall not bind the
city council but rather shall be subject to the discretion of the city council to
modify its preliminary recommendations based upon a full review of all
pertinent project information, including any environmental impact report,
presented at the public hearing on the application;
b. Applications which include the construction of affordable units shall be
processed by all city departments before other residential land use
applications regardless of the original submittal date. Applications including
affordable rental units shall be processed before applications including
owner-occupied units;
c. All city-required fees on affordable units shall be deferred for payment
until the issuance of the certificate of occupancy;
d. For owner-occupied affordable units, the city through the Housing
Authority of the City of Napa shall purchase and assume responsibility for
marketing and selling an affordable unit that remains unsold upon the
issuance of a certificate of occupancy using trust fund or other available
funds. Until the issuance of a certificate of occupancy, the developer is
responsible for marketing and selling the affordable units.
2. The city council may consider, on a case-by-case- basis, at its sole discretion
the provision of the following additional concessions or incentives identified in
Government Code Section 65915 which are consistent with state law and the
Housing Element of the City of Napa General Plan for projects which meet or
exceed the requirements of Title 17.
a. An additional density bonus or other incentives of equal financial value
subject to the city council's review and approval;
b. Waiver or modification of city standards that have a direct impact on
reducing total project costs while being consistent with required Building and
Safety Code standards. The developer shall be responsible for documenting
that the waiver or modification is necessary for the feasibility of the
residential development project and is consistent with required Building and
Safety Code Standards;
c. Provision of direct financial assistance in the form of a loan or grant using
trust fund or other appropriate available funds subject to the recommendation
of the housing director;
d. Deferral of payment of city fees on market rate units until the issuance of
the certificate of occupancy for the unit.
3. The city council may consider, on a case by case basis, at its sole discretion,
the provision of additional concessions or incentives consistent with state law
and the Housing Element of the City of Napa General Plan for residential
development projects which provide at least 15% of the total dwelling units as
affordable units.
G. Requirements for Rental Affordable Units.
1. One-half of the affordable units which are required to be constructed in
connection with construction of rental market rate units shall be available at
affordable rents to very low-income households. The remaining one-half of the
required affordable units shall be available at affordable rents to low-income
households. Where the number of required affordable units is an odd number,
the number of affordable units constructed for very low-income households may
be one less than the number of affordable units construction for low-income
households.

2. With respect to any particular rental residential project, the city council may,
upon the recommendation of the housing director, forgive all or a portion of the
affordability requirement set forth in subsection A. above upon a showing by the
applicant that imposition of such requirement on the residential project will cause
undue hardship and that such residential project will contribute significantly to
affordable housing opportunities in the city.
H. Requirements for Owner-occupied Affordable Units.
1. One-half of the affordable units which are required to be constructed in
connection with the construction of market rate units intended for owneroccupancy shall be available at affordable sales prices to households whose
annual household income does not exceed 100% of median income. If one-half
of the affordable units required at an affordable sales price not exceeding one
hundred percent (100%) of median income are available at affordable sales
prices to households whose annual household income does not exceed eighty
percent (80%) of median income, the developer shall be entitled to an additional
density bonus of five percent (5%) for the proposed development.
2. As an alternative to receiving an additional density bonus of five percent (5%),
a developer may submit a request for another incentive of a financial value equal
to the density bonus. Such requests shall be considered on a case-by-case basis
by the city council and shall be approved, at the city council's sole discretion, if
the city council determines that such alternative incentive will further affordable
housing opportunities.
3. The remaining one-half of the required affordable units shall be available at
affordable sales prices to:moderate income households. Where the number of
required affordable units is an odd number, the number of units affordable to
moderate income households may be one greater than the number affordable at
or below 100% of median income.
I. Basic Requirements for Owner-Occupied and Rental Affordable Units.
Affordable units shall be comparable in number of bedrooms, exterior appearance and
overall quality of construction to market rate units in the same residential project. Subject
to the approval of the planning director and housing director, square footage of affordable
units and interior features in affordable units may not be the same as or equivalent to
those in market rate units in the same residential project, so long as they are of good
quality and are consistent with contemporary standards for new housing. Affordable units
shall be dispersed throughout the residential project, or, subject to the approval of the
planning director and housing director, may be clustered within the residential project
when this furthers affordable housing opportunities.
J. Continued Affordability.
1. Prior to the issuance of certificates of occupancy or approval of the final
inspection for affordable units, regulatory agreements and, if the affordable units
are owner-occupied, resale restrictions, deeds of trust and/or other documents,
all of which must be acceptable to the housing director and consistent with the
requirements of this chapter, shall be recorded against parcels having such
affordable units and shall be effective for a minimum of 30 years with respect to
each owner-occupied affordable unit and in perpetuity for rental affordable units.
2. Notwithstanding any other provision in this Section: (a) The maximum sales
price permitted on resale of an affordable unit intended for owner-occupancy
shall not exceed the seller's purchase price, adjusted for the percentage increase
in median income since fHe seller's purchase, plus the value of substantial
structural or permanent fixed improvements to the property, plus the cost of
reasonable seller's broker fee as determined by the housing director. For
purposes
of
this
subparagraph,
median
income

shall be calculated based upon the presumed occupancy levels used to
determine affordable sales price. (b) the resale restrictions shall provide that in
the event of the sale of an affordable unit intended for owner-occupancy, the city
shall have the right to purchase or assign its right to purchase such affordable
unit at the maximum price which could be charged to an eligible household.
3. No household shall be permitted to occupy an affordable unit, or purchase an
affordable unit for owner-Qccupancy, unless the city or its designee has
approved the household\s eligibility, or has failed to make a determination of
eligibility within the time or other limits provided by a regulatory agreement or
resale restrictions. if the city or its designee maintains a list of eligible
households, households selected to occupy affordable units shall be selected
first from that list to the extent provided in the regulatory agreement or resale
restrictions.
K. Annual Monitoring and Transfer Fees.
1. For each rental affordable unit provided hereunder, the current owner may be
required to pay an annual monitoring fee for the term of required affordability.
Such fee shall be specified in the regulatory agreement(s) required hereunder.
2. For each owner-occupied affordable unit provided under this section, the
current owner may be required to pay a transfer fee for any change of ownership
during the term of required affordability. Such fee shall be specified in the resale
restrictions required by subsection J.
L. Discretionary Permit Requirements.
Every discretionary permit for a residential development project approved after the
effective date of this chapter shall contain a condition detailing the method of compliance
with this chapter. Every final and parcel map shall bear a note indicating whether
compliance with the requirements of this section must be met prior to issuance of a
building permit for each lot created by such map.
M. Requirements for Certificate of Occupancy/Final Inspection.
1. No temporary or permanent certificate of occupancy shall be issued, final
inspection approved or release of utilities authorized for any new dwelling unit in
a residential development project until the developer has satisfactorily completed
the requirements hereund;er, i.e., on-site construction of affordable units,
alternative equivalent action(s) or payment of the housing in-lieu fee.
2. No temporary or permanent certificate of occupancy shall be issued, final
inspection approved or release of utilities authorized for a dwelling unit described
in subsection A (1) above until the developer has made a showing acceptable to
the housing director that such an exemption is appropriate. The housing director
shall develop and implement regulations designed to ensure that such initially
exempt dwelling units remain in compliance with the terms of the exemption
throughout the first two years of occupancy. A developer of a dwelling unit found
to be out of compliance at any time during such two-year period shall be required
to pay 125% of the then current in-lieu fee for that dwelling unit, as specified by
resolution of the city council. Such payment, however, shall not limit the city' s
ability to proceed against any party pursuant to Section 15.94.060 or other
applicable law.
N. Phase-in Requirements.
Notwithstanding any other provision of this section, any housing in-lieu fee or
inclusionary requirement imposed pursuant to this section in connection with a building
permit or license issued for a project approved between January 6, 1999, and January 5,
2000, shall be reduced by 50% of the amount set by city council resolution, and payment
of this reduced fee or meeting 50% of the inclusionary requirement of subsection A shall
constitute full compliance.
(0200510)

15.94.060
Enforcement provisions.
A. It shall be unlawful, a public nuisance and a misdemeanor for any person to sell
or rent an affordable unit at a price or rent exceeding the maximum allowed under this
chapter or to a household not qualified under this chapter, and such person shall be
subject to a $500.00 fine per month from the date of original non-compliance until the
affordable unit is in compliance with this section.
B. The Napa City Attorney's Office or the Napa County District Attorney, as
appropriate, shall be authorized to abate violations of this chapter and to enforce the
provisions of this chapter and all implementing regulatory agreements and resale controls
placed on affordable units by civil action, injunctive relief, and any other proceeding or
method permitted by law.
C. The remedies provided for herein shall be cumulative and not exclusive and shall
not preclude the city from any other remedy or relief to which it otherwise would be
entitled under law or equity.
(0199920)

15.94.070
Annual review.
The Housing Impact Fee, Housing In-lieu Fee and inclusionary requirements
authorized by this chapter and implementing resolution(s) shall be reviewed annually by
the city council.
(0199920)

15.94.080
Adjustment.
A. A developer of any project subject to the requirements in this chapter may appeal
to the city council for a reduction, adjustment, or waiver of the requirements based upon
the absence of any reasonable relationship or nexus between the impact of the
development and either the amount of the fee charged or the inclusionary requirement.
·S. A developer subject to the requirements of this chapter who has received an
approved tentative subdivision or parcel map, use permit or similar discretionary approval
and who submits a new or revised tentative subdivision or parcel map, use permit or
similar discretionary approval for the same property may appeal for a reduction,
adjustment or waiver of the requirements with respect to the number of lots or square
footage of construction previously approved.
C. Any such appeal shall be made in writing and filed with the city clerk not later than
ten (10) days before the first public hearing on any discretionary approval or permit for
the development, or if no such discretionary approval or permit is required, or if the action
complained of occurs after the first public hearing on such permit or approval, then the
appeal shall be filed within ten (10) days after payment of the fees objected to. The
appeal shall set forth in detail the factual and legal basis for the claim of waiver,
reduction, or adjustment. The city council shall consider the appeal at the public hearing
on the permit application or at a separate hearing within sixty (60) days after the filing of
the appeal, whichever is later. The appellant shall bear the burden of presenting
substantial evidence to support the appeal including comparable technical information to
support appellant's position. No waiver shall be approved by the city council for a new
tentative subdivision or parcel map, user permit or similar discretionary approval on
property with an approved tentative subdivision or parcel map, use permit or similar
discretionary permit unless the council finds that the new tentative subdivision or parcel
map, user permit or similar discretionary approval is superior to the approved project both
in its design and its mitigation of environmental impacts. The decision of the council shall
be final. If a reduction, adjustment, or waiver is granted, any change in use within the
project shall invalidate the waiver, adjustment, or reduction of the fee or inclusionary
requirement.
;; ':
(0199920)
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ORDER DENYING PLAINTIFFS' MOTION FOR PARTIAL SUMMARY
JUDGMENT DECLARING ORDINANCE 3418 VOID ON ITS FACE UNDER
THE DOCTRINE OF UNCONSTITUTIONAL CONDITIONS; AND ORDER
GRANTING IN PART AND DENYING IN PART COUNTY DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT, OR IN THE ALTERNATIVE,
PARTIAL SUMMARY JUDGMENT
On June 2,2008, the Court heard Plaintiffs' and Defendants'
respective motions for summary judgment. Robert G. Klein, Esq., Christopher 1.
Cole, Esq., and Lisa W. Cataldo, Esq., appeared at the hearing on behalf of
Plaintiffs; Madelyn S. D'Enbeau, Deputy Corporation Counsel, appeared at the
hearing on behalf of County Defendants. After reviewing the motions and the
supporting and opposing memoranda, the Court DENIES Plaintiffs' Motion for
Partial Summary Judgment Declaring Ordinance 3418 Void on its Face Under the
Doctrine of Unconstitutional Conditions ("Plaintiffs' Motion") (Doc. # 27) and
GRANTS IN PART and DENIES IN PART County Defendants' Motion for
Summary Judgment, or in the Alternative, Partial Summary Judgment ("County
Defendants' Motion") (Doc. # 35).
BACKGROUND
Plaintiffs Kamaole Pointe Development LP ("KPLP") and Alaku
Pointe LP ("APLP") (collectively "Plaintiffs") are the owners ofTMK Nos. (2) 39-20:10,11,12, & 13 ("Parcel One") and (2) 3-9-20:04 ("Parcel Two"), which are
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both vacant parcels in the urban district of Kihei, Maui. Prior to December 2006,
Plaintiffs and their partners or predecessors-in-interest invested hundreds of
thousands of dollars in architectural, planning, and other professional fees and
expenses towards the development of two multi-family residential projects on both
Parcels One and Two totaling 124 units and 127 units, respectively.
In May 2006, KPLP, through one of its partners, applied for a Special
Management Area permit issued by the Maui Planning Commission per state law
for its Kamaole Pointe project on Parcel One. At that time, the Maui County
Council (the "Council") was considering a bill for an ordinance imposing a 30%
affordable housing exaction on applicable residential projects.
On or about December 5, 2006, the Council passed Ordinance No.
3418, entitled the "Residential Workforce Housing Policy"(the "Ordinance"), over
Mayor Alan Arakawa's veto. The Ordinance was adopted in an environment in
which it was widely understood that the price of housing in Maui County had risen
significantly between 1997 and 2006. The purpose of the Ordinance was to
address the "critical shortage of affordable housing, making home acquisition by
the majority of County resident workers extremely difficult, and creating a
shortage of affordable rental units." (The Ordinance, Ex. A at 2, attached to Defs.'
Motion.) The Ordinance requires developers seeking to build five or more
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residential units on their land to enter into a Residential Workforce Housing
Agreement (the "Agreement") with Maui County's (the "County") Department of
Housing and Human Concerns ("DHHC") before final subdivision approval or
building permits are issued. The terms of the Agreement are detailed in the
Ordinance.
The Ordinance requires that: "[w]hen fifty percent or more of the
dwelling units and/or new lots in the development are offered for sale for $600,000
or more, fifty percent of the total number of units and/or lots shall be sold or rented
to residents within the income-qualified groups established by this ordinance."
(The Ordinance at 7.)1 In lieu of providing units, the Ordinance provides that the
developer may satisfy the requirement by either: (1) paying an in-lieu fee at the
rate of30% of the total project sales; (2) donating unimproved land valued at
200% of the in-lieu fee; or (3) donating improved land valued at 100% of the inlieu fee, which would be documented in the Agreement between the developer and
the County. (Id. at 7-11.) The Ordinance's income-qualified groups are families
with incomes between 100% and 160% of the of the County's median family

When more than fifty percent of the dwelling units or new lots in a
development are offered for sale for less than $600,000, forty percent of the total
units or lots must be sold or rented to residents within the income-qualified groups.
(The Ordinance at 7.)
I
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income as set forth by the United States Department of Housing and Urban
Development. 2 DHHC has no discretion in calculating the applicable sale or rental
requirements of the Ordinance.
A developer of any development subject to the Ordinance may appeal
to the Council for a reduction, adjustment, or waiver of the requirements described
above. (Id. at 6.) The developer bears the burden of proving the absence of any
reasonable relationship or nexus between the impact of the development and the
number of residential workforce housing units required. (Id.) The Council has
ninety days from the conclusion of the developer's appeal to approve or disapprove
the appeal by resolution, with the presumption that on the ninety-first day the
appeal is deemed approved. (Id.)
After the Ordinance was enacted, Plaintiffs sought advice from
various professionals regarding its impact on their plans to develop Parcels One
and Two. Plaintiffs were advised to appeal for a waiver, which they did on
February 23, 2007. On May 25, 2007, Plaintiffs presented evidence in support of
their appeal and the matter was placed on the Council's agenda. On July 24, 2007,
the Council's Policy Committee met to consider Plaintiffs' appeal. On August 21,
2007, the Council rejected Plaintiffs' appeal in Resolution 07-100, finding that

2

In 2008, this includes families earning between $72,800 and $116,400.
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there was a reasonable nexus between the impact of Defendants' proposed
developments and the need for affordable housing. (Resolution 07-100, Ex. 12 at
2, attached to PIs.' Motion.)
On August 23,2007, Plaintiffs filed their Complaint (Doc. # 1), which
was subsequently amended on September 6, 2007 (the "First Amended Complaint"
or "F AC") (Doc. # 5). In the FAC, Plaintiffs assert the following claims pursuant.
to 42 U.S.C. § 1983: deprivation of constitutional rights (Count 1); the Ordinance,
on its face, effects an impermissible taking (Count 2); the Ordinance, on its face,
violates Plaintiffs' substantive due process and equal protection rights (Count 3);
the Ordinance violates the Hawai'i Constitution (Count 4); and Defendants lacked
authority to enact the Ordinance because imposition of a development exaction for
affordable housing by way of in-lieu fees is not authorized by State statute (Count
5). Plaintiffs also seek to enjoin enforcement of the Ordinance (Count 6).
On September 25,2007, County Defendants filed a motion to dismiss
the FAC (Doc. # 10). On October 5,2007, Plaintiffs filed a motion to strike the
motion to dismiss (Doc. # 12), which this Court granted on October 26,2007 (Doc.

# 15). The Court found that County Defendants' motion did not comply with the
Local Rules.
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On February 28, 2008, Plaintiffs filed their motion for partial
summary judgment and, on April 2, 2008, County Defendants filed their motion
for summary judgment. The parties each filed oppositions on May 15, 2008 (Doc.
## 46 & 47). On May 22, 2008, the parties filed their respective replies (Doc.
## 53 & 54).

STANDARD OF REVIEW
Rule 56 requires summary judgment to be granted when "the
pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law." Fed. R.
Civ. P. 56(c); see also Porter v. Cal. Dep't of Corrections, 419 F.3d 885, 891 (9th
Cir. 2005); Addisu v. Fred Meyer, Inc., 198 F.3d 1130, 1134 (9th Cir. 2000). A
main purpose of summary judgment is to dispose of factually unsupported claims
and defenses. Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986).
Summary judgment must be granted against a party that fails to
demonstrate facts to establish what will be an essential element at trial. See id. at
323. A moving party without the ultimate burden of persuasion at trial has both
the initial burden of production and the ultimate burden of persuasion on a motion
for summary judgment. Nissan Fire & Marine Ins. Co. v. Fritz Cos., 210 F.3d
7
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1099, 1102 (9th Cir. 2000). The burden initially falls upon the moving party to
identify for the court those "portions of the materials on file that it believes
demonstrate the absence of any genuine issue of material fact." T.W. Elec. Serv.,
Inc. v. Pac. Elec. Contractors Ass'n, 809 F.2d 626,630 (9th Cir. 1987) (citing
Celotex Corp., 477 U.S. at 323).
Once the moving party has carried its burden under Rule 56, the
nonmoving party "must set forth specific facts showing that there is a genuine
issue for trial" and may not rely on the mere allegations in the pleadings. Porter,
419 F.3d at 891 (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256
(1986)). In setting forth "specific facts," the nonmoving party may not meet its
burden on a summary judgment motion by making general references to evidence
without page or line numbers. S. Cal. Gas Co. v. City of Santa Ana, 336 F.3d 885,
889 (9th Cir. 2003); Local Rule 56.1(f) ("When resolving motions for summary
judgment, the court shall have no independent duty to search and consider any part
of the court record not otherwise referenced in the separate concise statements of
the parties."). "[A]t least some 'significant probative evidence'" must be
produced. T.W. Elec. Serv., 809 F.2d at 630 (quoting First Nat'l Bank of Ariz. v.
Cities Servo Co., 391 U.S. 253, 290 (1968)). "A scintilla of evidence or evidence
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that is merely colorable or not significantly probative does not present a genuine
issue of material fact." Addisu, 198 F.3d at 1134.
When "direct evidence" produced by the moving party conflicts with
"direct evidence" produced by the party opposing summary judgment, "the judge
must assume the truth of the evidence set forth by the nonmoving party with
respect to that fact." T. W. Elec. Serv., 809 F .2d at 631. In other words, evidence
and inferences must be construed in the light most favorable to the nonmoving
party. Porter, 419 F .3d at 891. The court does not make credibility determinations
or weigh conflicting evidence at the summary judgment stage. Id. However,
inferences may be drawn from underlying facts not in dispute, as well as from
disputed facts that the judge is required to resolve in favor of the nonmoving party.
T.W. Elec. Serv., 809 F.2d at 631.
DISCUSSION
I. Plaintiffs' Motion for Partial Summary Judgment

Plaintiffs mount a facial attack on the Ordinance, claiming that its
mere enactment imposes a scheme of excessive and unwarranted exactions in
violation of the federal and state constitutions. 3 Plaintiffs also seek an injunction

3 Plaintiffs move only on this limited ground for purposes of the instant
motion, expressly reserving their other claims for further factual development.
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prohibiting enforcement of the Ordinance. In support, Plaintiffs allege the
following: (1) the Ordinance is an affordable housing "exactions ordinance"
reviewable, pursuant to Ninth Circuit precedent, under the "unconstitutional
conditions" analytical framework set forth in Nollan v. California Coastal
Comm'n, 483 U.S. 825 (1987) and Dolan v. City of Tigard, 512 U.S. 374 (1994);
(2) the Ordinance, on its face, imposes an unconstitutional "leveraging" regime of
exactions in that: (a) a ban on residential projects cannot rationally advance the
County's stated goal of making housing more affordable so as to attract more
workers to Maui and to stimulate the economy, and (b) the County had no rational
basis to conclude that the exactions imposed are roughly proportional to the
impacts of residential projects on affordable housing needs; (3) the appeal/waiver
provision does not save the Ordinance from facial invalidity because: (a) the
Council's repudiation of the waiver provision proves it is a sham, and (b) the
waiver provision inverts the burden of proof imposed by federal law contrary to the
Supremacy Clause of the U.S. Constitution; (4) none of the County's defenses has
any merit; (5) declaratory and injunctive relief is appropriate to nullify the
Ordinance and enjoin further enforcement; and (6) the Ordinance violates similar
provisions of the Hawai'i Constitution.

10
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County Defendants respond that (1) this Court does not have
jurisdiction to consider an unconstitutional conditions claim based on a taking; (2)
the NollaniDolan analysis is limited to discretionary permits requiring dedication
of property for public use; (3) Plaintiffs' claims are not ripe; (4) the Ordinance is
presumptively constitutional; (5) the Ordinance is a valid inclusionary ordinance
serving a legitimate government purpose; (6) Plaintiffs made only a pro forma
presentation at the waiver hearing before the Council; and (7) Plaintiffs' claim that
summary judgment on the NollaniDolan analysis is appropriate under the Hawai'i
Constitution is baseless.
Plaintiffs claim that this is a case of first impression in this district
and, in fact, the country because no government has ever before leaned so heavily
on private developers to perform the government's function. (PIs'. Motion at 1.)
The Court, although taking no position on the accuracy of this statement, agrees
that the Ordinance and the argument Plaintiffs set forth in condemning it, raise
complex, potentially novel issues pertaining to the law of takings. As stated
previously, Plaintiffs urge this Court to apply the heightened Nollan/Dolan
standard of review, by way of Commercial Builders of Northern Cal. v. City of
Sacramento, 941 F.2d 872 (9th Cir. 1991), cert. denied 504 U.S. 931 (1992), to
strike down the Ordinance on its face as a violation of the doctrine of
11
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unconstitutional conditions. In so arguing, Plaintiffs explicitly avoid classifying
their challenge as a takings claim,4 presumably as a strategic decision to avoid
certain requirements implicit in such a challenge. Plaintiffs' argument presents a
paradox. In short, Plaintiffs ask the Court to apply the Nollan/Dolan standard of
review, which was specifically recognized by the Supreme Court in Lingle v.
Chevron, 544 U.S. 528, 548 (2005) as a takings theory, to a facial attack on the
Ordinance that Plaintiffs argue is not a true takings claim.
In their opposition and at the hearing, County Defendants assert that,
notwithstanding Plaintiffs' efforts, the instant motion can only be classified as a
takings claim. In light of this debate, the Court finds that, before turning to the
merits of Plaintiffs' argument, it must determine two preliminary questions. First,
should the Court construe Plaintiffs' motion as a takings challenge or is the
doctrine of unconstitutional conditions, as argued by Plaintiffs, a separate and
distinct inquiry? Second, notwithstanding the answer to the first question, is the
NollaniDolan standard appropriately extended to a claim such as is raised in
Plaintiffs' Motion? To arrive at appropriately informed answers to these questions,
the Court will first conduct an in-depth review of takings law via Lingle, in which

4 In fact, with the exception of footnote four on page 14, Plaintiffs do not
even mention the word "takings" in their motion.
12
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the Supreme Court provided a helpful overview of this complex, and frequently
misunderstood area of the law while abrogating a previously available facial
takings test. The Court will then discuss the special category of land-use exactions
and the cases - Nollan and Dolan - that establish the legal standard for this subset
of takings law. Next, the Court will briefly examine facial versus as-applied
takings challenges. Finally, the Court will review relevant Ninth Circuit law
regarding the standards available for mounting facial takings challenges in light of
the Supreme Court's decision in Lingle.
For the reasons stated below, the Court finds that Plaintiffs' Motion is
a facial takings claim and the application of the Nollan/Dolan standard to such a
challenge is presently not contemplated by Ninth Circuit or Supreme Court case
law.
A. Takings Law Generally
The Takings Clause of the Fifth Amendment, made applicable to the
states via the Fourteenth Amendment, provides that private property shall not "be
taken for public use, without just compensation." Lingle, 544 U.S. at 536 (internal
quotations omitted). As its text makes clear, the Takings Clause does not prohibit
the taking of private property, but instead places a condition on the exercise of that
power. First English Evangelical Lutheran Church of Glendale v. County of Los
13
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Angeles, 482 U.S. 304, 314 (1987). "In other words, it 'is designed not to limit the
governmental interference with property rights per se, but rather to secure
compensation in the event of otherwise proper interference amounting to a
taking.'" Lingle, 544 U.S. at 536-37 (quoting First English Evangelical, 482 U.S.
at 315 (emphasis in original)). While there are differing scholarly justifications for
this regime, the Supreme Court has emphasized its role in "bar[ring] Government
from forcing some people alone to bear public burdens which, in all fairness and
justice, should be borne by the public as a whole." Armstrong v. United States,
364 U.S. 40,49 (1960).
"The paradigmatic taking requiring just compensation is a direct
government appropriation or physical invasion of private property." Lingle, 544
U.S. at 537;

see,~,

United States v. Pewee Coal Co., 341 U.S. 114 (1951)

(Government's seizure and operation of a coal mine to prevent a national strike of
coal miners effected a taking); United States v. General Motors Corp., 323 U.S.
373 (1945) (Government's occupation of private warehouse effected a taking).
"Indeed, until the Supreme Court's watershed decision in Pennsylvania Coal Co. v.
Mahon, ... 'it was generally thought that the Takings Clause reached only a direct
appropriation of property, or the functional equivalent of a practical ouster of the
owner's possession.'" Lingle, 544 U.S. at 537 (quoting Lucas v. South Carolina
14
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Coastal Council, 505 U.S. 1003, 1014 (1992) (internal brackets, citations, and
emphasis omitted»; see also id., at 1028 n. 15 ("[E]arly constitutional theorists did
not believe the Takings Clause embraced regulations of property at all").
Beginning with Pennsylvania Coal, however, the Supreme Court
"recognized that government regulation of private property may, in some instances,
be so onerous that its effect is tantamount to a direct appropriation or ouster - and
that such 'regulatory takings' may be compensable under the Fifth Amendment."
Lingle, 544 U.S. at 537. According to Pennsylvania Coal's "storied but cryptic
formulation," while property may be regulated to a certain extent, "'if regulation
goes too far it will be recognized as a taking. '" Id. (quoting Pennsylvania Coal,
260 U.S. at 415).
The rub, of course, has been - and remains - how to
discern how far is 'too far.' In answering that question,
we must remain cognizant that government regulation by definition - involves the adjustment of rights for the
public good, and that Government hardly could go on if
to some extent values incident to property could not be
diminished without paying for every such change in the
generallaw[.]
Lingle, 544 U.S. at 538 (internal quotations and citations omitted).
Supreme Court precedent establishes two categories of regulatory
action that generally will be deemed per se takings for Fifth Amendment purposes.
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Id. First, "where government requires an owner to suffer a permanent physical
invasion of her property - however minor - it must provide just compensation."
Id. (citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982)
(state law requiring landlords to permit cable companies to install cable facilities in
apartment buildings effected a taking). Second, a taking occurs when a regulation
completely deprives an owner of '''all economically beneficial us[e]' of her
property." Id. (quoting Lucas, 505 U.S. at 1019) (emphasis in original)).5
Outside these two "relatively narrow categories," and the special
context of land-use exactions discussed in the next section, regulatory takings
challenges are governed by the standards set forth in Penn Central Transp. Co. v.
New York City, 438 U.S. 104 (1978). Id. The Court in Penn Central
"acknowledged that it had hitherto been unable to develop any set formula for
evaluating regulatory takings claims, but identified several factors that have
particular significance." Id. (internal quotations and citations omitted). The first
of these factors is the economic impact of the regulation on the claimant and,
particularly, the extent to which the regulation has interfered with distinct

5 The Supreme Court held in Lucas that "the government must pay just
compensation for such total regulatory takings, except to the extent that
background principles of nuisance and property law independently restrict the
owner's intended use of the property." Lingle, 544 U.S. at 538 (citing Lucas, 505
U.S. at 1026-1032) (internal quotations omitted)).
16
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investment-backed expectations. Id. at 538-39 (internal quotations and citations
omitted). Second, the character of the governmental action - for instance whether
it amounts to a physical invasion or instead merely affects property interests
through some public program adjusting the benefits and burdens of economic life
to promote the common good - may be relevant in discerning whether a taking has
occurred. Id. at 539 (internal quotations and citations omitted). "The Penn Central
factors - though each has given rise to vexing subsidiary questions - have served
as the principal guidelines for resolving regulatory takings claims that do not fall
within the physical takings or Lucas rules." Id. (internal quotations and citations
omitted).
According to Lingle, while the Supreme Court's takings jurisprudence
cannot be characterized as unified, "these three inquiries (reflected in Loretto,
Lucas, and Penn Central) share a common touchstone" in that "[e]ach aims to
identify regulatory actions that are functionally equivalent to the classic taking in
which government directly appropriates private property or ousts the owner from
his domain. Accordingly, each of these tests focuses directly upon the severity of
the burden that government imposes upon private property rights." Id. Physical
takings require compensation because of the unparalleled burden they impose. Id.
"A permanent physical invasion, however minimal the economic cost it entails,
17
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eviscerates the owner's right to exclude others from entering and using her
property - perhaps the most fundamental of all property interests." Id.; see Dolan,
512 U.S. at 384; Nollan, 483 U.S. at 831-832; Loretto, 458 U.S. at 433; Kaiser
Aetna v. United States, 444 U.S. 164, 176 (1979). In the Lucas context, it is the
complete elimination of a property's value that is the determinative factor. Id.; see
Lucas, 505 U.S. at 1017. The Penn Central inquiry turns in large part, albeit not
exclusively, on the "magnitude of a regulation's economic impact and the degree
to which it interferes with legitimate property interests." Id. at 540.
In summary, takings claims can be divided into two main categories:
(1) physical takings, whereby the government directly appropriates or physically
invades property and, thus, automatically triggers the constitutional requirement of
just compensation; and (2) regulatory takings, whereby the value or usefulness of
private property is diminished by a regulatory action, potentially actuating the
compensation requirement depending on the kind and degree of governmental
intrusion.

See,~,

Levald. Inc. v. City of Palm Desert, 998 F.2d 680,684 (9th

Cir. 1993) (internal citations omitted). Regulatory taking challenges, in tum, fall
within one of the following categories: those alleging a physical invasion (as in
Loretto), those alleging a total regulatory taking (as in Lucas), those alleging a
Penn Central violation, and, as will be discussed below, those alleging an
18
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unconstitutional land-use exaction based on Nollan and Dolan. Lingle, 544 U.S. at
548.
B. Land-Use Exactions & the NollaniDolan Standard6
In Nollan and Dolan, the government used its regulatory power over
land use to force an exaction from a permit applicant. Garneau v. City of Seattle,
147 F.3d 802, 809 (9th Cir. 1998). In Nollan, the California Coastal Commission
forced a couple seeking a building permit to give the public an easement over their
beachfront property. 483 U.S. at 831. In Dolan, the City of Tigard forced a store
owner to dedicate a strip of his land for public use. 512 U.S. at 384. In each case,
the Supreme Court began with the premise that, "had the government simply
appropriated the easement in question, this would have been a per se physical
taking." Lingle, 544 U.S. at 546 (citing Dolan at 384 and Nollan at 831-32). The
question was whether the government could, without paying the compensation that
would otherwise be required upon effecting such a taking,
demand the easement as a condition for granting a
development permit the government was entitled to deny.
The Court in Nollan answered in the affirmative,
provided that the exaction would substantially advance

For a definitive analysis of takings law, see David L. Callies & Christopher
T. Goodin, The Status of Nollan v. California Coastal Commission and Dolan v.
City of Tigard After Lingle v. Chevron U.S.A., Inc., 40 J. MARSHALL L. REv. 539
(2007).
6
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the same government interest that would furnish a valid
ground for denial of the permit. The Court further
refined this requirement in Dolan, holding that an
adjudicative exaction requiring dedication of private
property must also be roughly proportional both in nature
and extent to the impact of the proposed development.
Id. at 546-47 (internal quotations and citations omitted). In both cases, the
Supreme Court found the government's use of its police power illegitimate.
Garneau, 147 F.3d at 809. "Stripped of its legitimacy, government imposition of
the exactions were found to constitute takings .... " Id.
Read together, NoHan and Dolan establish a three part test. Id. First,
the court asks "whether government imposition of the exaction would constitute a
taking." Id. This inquiry ignores the government's land use power and asks only
whether government imposition of the exaction would be a taking. Id. "The
exaction is the concession sought by the government, or the condition upon which
granting the permit depends." Id. Second is the "'essential nexus' test, which asks
whether the government has a legitimate purpose in demanding the exaction." Id.
Third is the "rough proportionality" test, "which asks whether the exaction
demanded is roughly proportional to the government's legitimate interests." Id.
The second and third inquiries therefore seek to determine whether the
government may shield itself from a takings claim through the use of its police
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powers. Id. at 810. In Nollan, the Court framed the second question by asking:
"Given, then, that requiring uncompensated conveyance of the easement outright
would violate the Fourteenth Amendment, the question then becomes whether
requiring it to be conveyed as a condition for issuing a land-use permit alters the
outcome." 483 U.S. at 834. This essential nexus test compares the government's
purpose in seeking the concession with its legitimate land use interests. Garneau,
147 F.3d at 810. "If the government's purposes are not connected, then the
government's demand for the exaction is not a legitimate exercise of its police
power, but an out-and-out plan of extortion." Id. (internal quotations and citations
omitted). The third inquiry is merely a refinement of the second, and asks whether
the governmental entity imposing the exaction has made "some sort of
individualized determination that the required dedication is related both in nature
and extend to the impact of the proposed development." Id. (quoting Dolan, 512
U.S. at 391).
With this background in place, the Court returns to the first inquiry
here: whether Plaintiffs' unconstitutional conditions challenge is in actuality a
takings claim. As a first step, the Court examines the plain language of Plaintiffs'
Motion for guidance. While Plaintiffs primarily base their arguments on the
premise that the Ordinance impermissibly fails to satisfy the essential nexus and
21
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rough proportionality requirements ofNollanIDolan, the underlying basis of
Plaintiffs' Motion is clear - the Ordinance renders Plaintiffs' two proposed
developments so cost-prohibitive as to render them totally infeasible. (See Pis.'
Motion at 7.) In light of the background on takings law provided above, such an
argument is undeniably a regulatory takings claim at its core. Furthermore, despite
endeavoring not to classify their claim as a taking, Plaintiffs reveal much in the
footnote utilizing the term. 7 The Court finds that this footnote accurately
encapsulates Plaintiffs' instant claim. It reads:
The exactions imposed by the Ordinance, on their face,
constitute classic takings sufficient to satisfy the
threshold requirement in Nollan. Although the
Ordinance gives a developer' options,' each would be a
taking of private property in its own right if compelled:
(1) conveyance ofland; (2) paying an in-lieu fee at 30%
of the project sales; (3) forcing the landowner to dedicate
units as low income rentals in perpetuity; or (4) forcing
the landowner to sell units to buyers selected by lottery at
sub-market prices.

7 In their opposition to County Defendants' motion for summary judgment,
on the other hand, Plaintiffs explicitly argue that an unconstitutional conditions
claim is not coterminous with a takings claim. Plaintiffs assert that Nollan and
Dolan "are not true 'takings' claims" in that they require government to show that
a nexus exists, and to prove the proportionality of the burden imposed, before it
may use a permit condition as a "shorter cut than the constitutional way of paying
for the change." (PIs.' Mot. in Opp'n at 15-16 (internal quotations and citations
omitted).) For the reasons stated here, the Court is similarly unpersuaded by this
argument.

22
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(PIs.' Motion at 14 n. 4 (internal citations and quotations omitted and emphasis
added).) Despite Plaintiffs' attempts to distance themselves from this language
throughout the remainder of the Motion and in their subsequent opposition to
County Defendants' Motion, the instant claim, no matter how framed, is
appropriately construed as a takings claim.
This result is buttressed by Lingle, which, as discussed above, sets
fourth four distinguishable grounds for mounting a challenge to a government
regulation as an uncompensated taking of private property: (1) by alleging a
"physical" taking per Loretto; (2) by alleging a Lucas-type "total regulatory
taking;" (3) by alleging a Penn Central taking; or (4) by alleging a land-use
exaction violating the standards set forth in Nollan and Dolan. 8 Lingle, 544 U.S. at

8 Commentators have expressed reservation with Lingle's classification of
NollanIDolan as an independent category of takings claims. The exactions
problem, they argue, cannot stand alone, as the genesis of both Nollan and Dolan
was an affirmative defense to a per se physical takings claim. See,~, JULIAN
CONRAD JUERGENSMEYER & THOMAS E. ROBERTS, LAND USE PLANNING AND
DEVELOPMENT REGULATION LA W 597 (2d ed. 2007). The Lingle Court "noted that
in both cases the Court began with the premise that, had the government simply
appropriated the easement in question, this would have been a per se physical
taking. The physical invasion is the taking, but the government's justification, if it
meets the Nollan nexus, excuses the government from paying compensation." Id.
(internal quotations omitted). The NollanIDolan formula, therefore, is more
appropriately classified as an exception to the Loretto test. Id.
Regardless of whether the NollaniDolan formula is an independent
category of takings claim or is considered an exception to the Loretto test, this
(continued ... )
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538. Clearly, Lingle contemplates the Nollan/Dolan formula within the ambit of
takings law and gives no indication that it applies outside of this context.
The Court also finds significant the fact that both Nollan and Dolan
stemmed from a government's demand for a public easement across private
property in exchange for a building permit. In other words, Nollan and Dolan are
premised upon physical invasion of property. As discussed above, the Court
determined in each case that, had the government merely appropriated the
easement, there would have been a per se physical taking. Id. at 546. Accordingly,
the first inquiry under the Nollan/Dolan standard is whether the government's
exaction effects a taking. Garneau, 147 F.3d at 809. The essential nexus and
rough proportionality inquiries address whether the government can, without
paying the compensation that would normally be required upon effecting such a
taking, demand the easement as a condition for granting the permit that the
government was entitled to deny. Lingle, 544 U.S. at 547. In light of this
formulation, it is clear that NollaniDolan cannot exist outside of the takings sphere.
The test was created to determine whether a leveraged government exaction that
would constitute an uncompensated physical invasion of private property and, thus,

8( ... continued)
Court's central determination is not altered: NollaniDolan is a takings test.
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a taking, could pass constitutional muster under the appropriate conditions. In
answering "yes," the Supreme Court firmly established Nollan/Dolan as a test
applicable to takings challenges in the land-use exactions context.
Moreover, Plaintiffs' primary argument in support of their attempt to
extend N ollan/Dolan is unpersuasive. Plaintiffs contend that Commercial Builders,
decided after Nollan but before Dolan, establishes that, where there is no evidence
of a nexus between the development and the problem that the exaction seeks to
address, the exaction cannot be upheld. 941 F .2d at 875. According to Plaintiffs,
Commercial Builders upheld the affordable housing exaction at issue there because
the record indicated that the ordinance was implemented only after a detailed
study. To be constitutional pursuant to Nollan, Plaintiffs contend, the government
must demonstrate that the exaction imposed as a permit condition serves the same
governmental purpose as would be served by denying the permit altogether. As no
studies were done in the instant matter, the argument goes, the Ordinance cannot
satisfy Nollan's requisite "substantial nexus" and is, therefore, facially void.
The Court notes that Plaintiffs' reliance on a 1991 Ninth Circuit case
decided before one of the two Supreme Court cases establishing the legal principle
underlying their principal argument is problematic. Much has changed in takings
law since Commercial Builders was issued; specifically, for these purposes, the
25
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Supreme Court's decisions in Dolan, Lucas, and Lingle. Moreover, the Ninth
Circuit has itself issued numerous rulings - among them Levald, Garneau, and
Spoklie, 411 F.3d 1051 (9th Cir. 2005) - that have expanded upon and clarified the
legal standards applicable to challenges of ordinances such as the one here.
Commercial Builders is undoubtedly attractive to Plaintiffs because of its
somewhat analogous facts. The case, however, gives no explicit indication that it
stands for the proposition that there exists a NollanlDolan-based challenge outside
of the takings context. In light of subsequent case law discussed above, the Court
is unpersuaded that Commercial Builders is instructive here.
Based on this discussion, it is clear that Plaintiffs' unconstitutional
conditions argument, relying as it does on NollaniDolan, can only be classified as a
takings challenge.
C. Facial v. As-applied Takings Challenges
In addition to division into physical occupation and regulatory
takings, takings claims are divided into "facial" and "as-applied" challenges.
Levald, 998 F.2d at 686. "A facial challenge involves 'a claim that the mere
enactment of a statute constitutes a taking,' while an as-applied challenge involves
'a claim that the particular impact of a government action on a specific piece of
property requires the payment of just compensation. '" Id. (quoting Keystone
26
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Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 494 (1987)). As the
Keystone Court noted, there is an important distinction between the two types of
claims. Id. Among other things, each raises different ripeness and statute of
limitations issues. 9 Id.
In facial takings claims, the inquiry is limited to whether "mere
enactment" of the regulation has gone too far. Garneau, 147 F.3d at 807. The
Supreme Court has recognized that "facial takings challenges 'face an uphill battle
since it is difficult to demonstrate that mere enactment of a piece of legislation
deprived the owner of a economically viab Ie use of his property." Id. (quoting
Suitum v. Tahoe Regional Planning Agency, 520 U.S. 725, 736 n. 10 (1997)). In a
facial challenge, a court will look only to the regulation's "'general scope and
dominant features, leaving other specific provisions to be dealt with as cases arise
directly involving them.'" Id. (citing Village of Euclid v. Amber Realty Co., 272
U.S. 365, 397 (1926) (internal quotations and punctuation omitted)).
Plaintiffs do not disguise the facial nature of their challenge here.
Plaintiffs repeatedly contend that the Ordinance is invalid on its face.

(See,~,

PIs.' Motion at 2 ("Plaintiffs seek an order declaring the Ordinance void on its

As these issues are not germane to the instant discussion, the Court will not
address them here. The Court does, however, address the ripeness issue in depth in
Section II.A below.
9
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face."); Pis.' Motion at 17 ("Failing even to have a nexus, the Ordinance, on its
face, cannot possibly pass the 'rough proportionality' test set out in Dolan.)) As
such, and in light of the Court's previous determination that Plaintiffs'
unconstitutional conditions claim raises a takings issue, the instant Motion must be
considered a facial takings claim.
D. Standards Applicable to Facial Takings Claims
Generally, a federal takings claim is not ripe until a litigant has: (1)
obtained the final position of the government on its development (the "final
decision requirement"), and (2) sought compensation through the procedures the
state has provided for doing so (the "state compensation requirement"). 10
Williamson County Reg'l Planning Comm'n v. Hamilton Bank, 473 U.S. 172, 18687, 194 (1985). "Facial challenges are exempt from the first prong of the
Williamson [County] ripeness analysis because a facial challenge by its nature does
not involve a decision applying the statute or regulation." Vee v. City of
Escondido, 503 U.S. 519, 534 (1992). The state compensation requirement,
however, applies to facial as well as to as-applied challenges. Southern Pac.

Presumably, avoidance ofWilliainson County's ripeness requirements was
the primary reason behind Plaintiffs' efforts not to classifying their Motion as a
takings claim. As noted in the previous footnote, the Court undertakes a far more
thorough examination of ripeness in Section II below.
10
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Transp. Co. v. City of Los Angeles, 922 F.2d 498, 505-06 (9th Cir. 1990) ("[A]
claim alleging that mere enactment of a statute effects an unconstitutional taking is
unripe unless and until it is known what, if any, compensation is available.")
Moreover, the appropriate point for determining the adequacy of state
compensation procedures is at the time the alleged taking occurred. Sinaloa Lake
Owners Ass'n v. City of Simi Valley, 882 F.2d 1398, 1402 (9th Cir. 1989)
overruled on other grounds by Armendariz v. Penman, 75 F.3d 1311 (9th Cir.
1996) (overruling Sinaloa to the extent that it stands for the proposition that a
plaintiff may bring a substantive due process claim whenever his other claims are
unsuccessful).
Significant to the instant discussion, the Ninth Circuit has held that
one aspect of a facial takings claim is exempt from Williamson County's state
compensation requirement. Spoklie, 411 F.3d 1057. In Sinclair Oil Corp. v.
County of Santa Barbara, 96 F.3d 401 (9th Cir. 1996), the Ninth Circuit held that a
plaintiff could bring a facial takings claim under one of two theories. "Either a
plaintiff could show that the challenged land use restriction deprived him of all
economically viable use of his land, or he could show that the action did not
substantially advance a legitimate state interest." Spoklie, 411 F.3d at 1057 (citing
Sinclair Oil, 96 F.3d at 406-07) (internal quotations omitted)). The first showing
29
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(premised on Lucas) requires the plaintiff to comply with Williamson County's
state compensation criterion but the second, known as the "substantially advances"
test, does not. Id. Thus, where, as here, a plaintiff brings what amounts to be a
facial takings claim in federal court without first seeking compensatory remedies
through state court, the only means of proceeding, according to Spoklie, is via the
"substantially advances" inquiry. This theory, however, was explicitly abrogated
by Lingle.
The Lingle Court held that the "substantially advances" formula, first
announced in Agins v. City of Tiburon, 447 U.S. 255 (1980), "is not a valid
method of identifying regulatory takings for which the Fifth Amendment requires
just compensation." Id. at 545. In Agins, a case involving a facial takings
challenge to municipal zoning ordinances, the Court declared that "[t]he
application of a general zoning law to particular property effects a taking if the
ordinance does not substantially advance legitimate state interests [] or denies an
owner economically viable use of his land []." 447 U.S. at 260 (internal citations
omitted). "Because this statement is phrased in the disjunctive, Agins'
'substantially advances' language has been read to announce a stand-alone
regulatory takings test that is wholly independent of Penn Central or any other
test." Lingle, 544 U.S. at 540. The Court found, however, that the "substantially
30
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advances" formula prescribes an inquiry in the nature of a due process, not a
takings test and, thus, has "no proper place in [] takings jurisprudence." Id.
As a basis for this holding, the Court determined that the
"substantially advances" test: (1) was derived from due process precedents such as
Nectow v. Cambridge, 277 u.s. 183 (1928)11 and Euclid;12 (2) suggests a meansends test that is not a valid means of discerning whether private property has been
taken for purposes of the Fifth Amendment; (3) reveals nothing about the
magnitude or character of the burden a particular regulation imposes upon private
property rights and does not provide and information about how any regulatory
burden is distributed among property owners; (4) as a consequence, it does not
help to identify those regulations whose effects are functionally comparable to
government appropriation or invasion of private property; (5) probes a challenged
regulation's underlying validity instead of addressing its effect on private property,
an inquiry that is logically prior to and distinct from the question of whether a

Nectow considered a challenge by a plaintiff that a city zoning ordinance
deprived him of his property without due process of law in contravention of the
Fourteenth Amendment. 277 u.s. at 185.
II

12 Euclid held that a municipal zoning ordinance would survive a substantive
due process challenge so long as it was not "clearly arbitrary and unreasonable,
having no substantial relation to the public, health, safety, morals, or general
welfare." 272 U.S. at 395.
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regulation effects a taking because the Takings Clause presupposes that the
government has acted in pursuit of a valid public purpose; (6) presents serious
practical difficulties in that it can be read to demand heightened means-end review
of virtually any regulation of private property; and (7) would empower, and
sometimes require, courts to substitute their predictive judgments for those of
elected legislatures and expert agencies. Lingle, 544 U.S. at 540-44.

In abrogating the "substantially advances" formula for takings
purposes, the Court emphasized that it was not disturbing any of its prior holdings.
Id. at 545. The test was applied in Agins itself and, arguably, in Keystone, 480
U.S. at 485-492 (quoting "substantially advances" language and then finding that
the challenged statute was intended to further a substantial government interest),
but, the Court reasoned, in no case did it find "a compensable taking based on such
an inquiry." Id. at 546. Moreover, and particularly relevant to the inquiry here, the
Court clarified that, while the formula might be seen as playing a role in the Nollan
and Dolan decisions due to the use of similar language, neither of these cases can
be read as applying the "substantially advances" test. Id.
As discussed above, Nollan and Dolan involved Fifth Amendment
takings challenges to adjudicative land-use exactions - specifically, government
demands that a landowner dedicate an easement allowing public access to her
32
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property as a condition of obtaining a development permit. Id. (internal citations
omitted). Although these cases quoted Agins' language, Nollan and Dolan
established a rule distinct from the "substantially advances" test. Id. Whereas the
"substantially advances" inquiry is unconcerned with the degree or type of burden
a regulation places upon property, Nollan and Dolan both involved dedications of
property "so onerous that, outside the exactions context, they would be deemed per
se physical takings." Id. (citing Dolan, 512 U.S. at 387-88; Nollan, 483 U.S. at
841).
The Lingle Court found that in neither case did the Court question
whether the exaction would substantially advance some legitimate state interest.
Id. Rather, the issue was whether the exactions substantially advanced the same
interests that land-use authorities asserted would allow them to deny the permit
altogether. Id. As the Court explained,
these cases involve a special application of the doctrine
of unconstitutional conditions, which provides that the
government may not require a person to give up a
constitutional right - here the right to receive just
compensation when property is taken for a public usein exchange for a discretionary benefit conferred by the
government where the benefit has little or no relationship
to the property. That is worlds apart from a rule that says
a regulation affecting property constitutes a taking on its
face solely because it does not substantially advance a
legitimate government interest. In short, Nollan and
33
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Dolan cannot be characterized as applying the
'substantially advances' test we address today, and our
decision should not be read to disturb these precedents.
Id. at 547-48 (internal quotations and citations omitted).
Based on the foregoing, it is this Court's determination that, by
abrogating the "substantially advances" test for takings claims, the Supreme Court
effectively eliminated the only means of raising a facial takings claim not subject
to Williamson County's state compensation requirement. The Ninth Circuit's
holdings in Sinclair Oil and Spoklie make clear that, of the two types of facial
takings claims previously available to plaintiffs, only the "substantially advances"
theory escaped this criteria's reach. See Spoklie, 411 F.3d at 1057; Sinclair Oil, 96
F.3d at 407. As this test is no longer viable per Lingle, it logically follows that the
other formulation explicitly recognized by the Ninth Circuit as viable for facial
takings claims - i.e., a Lucas-style attack - is now the only means available for
mounting such a challenge. As already established, a plaintiff must first seek
compensation at the state level when pursuing such a challenge.
Here, while not explicitly arguing as much, Plaintiffs ask this Court to
extend the NollanIDolan standard to what amounts to a facial takings claim,
notwithstanding the state compensation requirement imposed by Williamson
County. It is clear why Plaintiffs would so argue - as it stands now, the only
34
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remedy available in this Circuit to a plaintiff mounting a facial challenge to a
regulatory taking is via a Lucas-sty Ie attack brought after the pursuit of
compensation in state court. Such a limited remedy 'carries with it obvious
negative repercussions for a plaintiff. These include, among others, (1) the length
of time required to pursue such a claim in state and then federal court, (2) for some
plaintiffs, the desirability of the federal forum, and (3) res judicata concerns.
Furthermore, as discussed above, Plaintiffs do not assert a physical
invasion of their property, rendering Nollan and Dolan inapposite. As reinforced
throughout their Motion, Plaintiffs argue that the exactions imposed by the
Ordinance, which in their view possess neither a nexus nor rough proportionality to
the stated goal of increasing affordable housing, have stymied their projects so that
proceeding with the developments is financially infeasible. The essential nexus
and rough proportionality inquiries address whether the government can, without
paying the compensation that would normally be required upon effecting a taking,
demand an easement as a condition for granting a permit that the government was
entitled to deny. Lingle, 544 U.S. at 547. Where, as here, there is no proposed
physical invasion of Plaintiffs' land, there is no underlying basis for applying
Nollan and Dolan, at least for purposes of a facial challenge. While inventive,
Plaintiffs' unconstitutional conditions argument essentially asks this Court to
35

Case 1:07-cv-00447-DAE-LEK

Document 81

Filed 07/03/2008

Page 36 of 59

extend Nollan and Dolan beyond the scope provided them by the Supreme Court
and the Ninth Circuit. This Court is not empowered to undertake such a drastic
expansion of the law.
This conclusion is reinforced by Garneau, decided before Lingle, and
Spoklie, decided after Lingle. In Garneau, the Ninth Circuit explicitly held that the
Dolan analysis does not apply in facial takings claims because, fundamentally,
Dolan is meant to determine whether the exaction is too costly, not whether it
constitutes a facial taking. 147 F.3d at 811. Moreover, in Spoklie, the Ninth
Circuit held that, to the extent that the plaintiffs takings claim was premised upon
the "substantially advances" test, Lingle requires that the claim be dismissed with
prejudice. 411 U.S. at 1058. In other words, with Lingle entrenched as the
Supreme Court's most current statement on takings law, the Ninth Circuit declined
to recognize or suggest an alternative test beyond that which was abrogated by the
Supreme Court mere months before. Just as the Ninth Circuit declined, so too does
this Court.
To review, this Court hereby determines that: (1) despite its reliance
on the allegedly distinct doctrine of unconstitutional conditions, Plaintiffs' Motion
is appropriately construed as a facial takings claim; (2) generally, Williamson
County's ripeness requirements apply to facial takings claims; (3) the Ninth Circuit
36
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previously recognized the "substantially advances" test as the only means of
mounting a facial takings challenge free from Williamson County's state
compensation requirement; (4) the Supreme Court abrogated "substantially
advances" as a takings test in Lingle; (5) the NollanIDolan standard has not been
extended by the Supreme Court or the Ninth Circuit to apply outside of the facial
takings claims realm; and, (6) as a result, to the extent that Plaintiffs raise a facial
taking claim here, whether based on the federal or State Constitution, Plaintiffs
must first seek compensation via State court. The Court therefore DENIES
Plaintiffs' instant Motion.
II. County Defendants' Motion
County Defendants contend that they are entitled to summary
judgment or, in the alternative, partial summary judgment because: (1) the
Ordinance is a valid inclusionary ordinance; (2) Plaintiffs' claims are not ripe; (3)
the Ordinance is presumptively constitutional; (4) 42 U.S.C. § 1983 does not create
any substantive rights; (5) Plaintiffs' unconstitutional conditions claim is a takings
claim and, therefore, must be brought in State court first; (6) the Ordinance is a
generally applicable law that does not violate Plaintiffs' equal protection rights; (7)
the Ordinance does not involve egregious government conduct and does not, as a
result, violate Plaintiffs' substantive due process rights; (8) if this Court determines
37
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that it has jurisdiction, Plaintiffs' State constitutional claims should be certified to
the Hawai'i Supreme Court because ofa paucity of relevant law as to whether a
legislative act, on its face, can constitute an unlawful taking under the State
Constitution; (9) the Ordinance does not conflict nor is it preempted by Hawai'i
Revised Statutes ("HRS") §§ 46-141 to 46-148; and (10) Plaintiffs' claims against
the individually named Defendants are duplicative and should be dismissed.
In opposition, Plaintiffs assert that: (1) the doctrine of unconstitutional
conditions recognized in Nollan and Dolan affords relief to citizens aggrieved by
an exaction ordinance like the one here; (2) invalidation of the Ordinance or an
injunction against its enforcement are the proper remedies to address County
Defendants' unconstitutional imposition of exactions; (3) the alleged absence of
"vested rights" does not render any of Plaintiffs' claims non-actionable; (4) the
lawsuit is ripe; (5) on the merits, the Ordinance violates the doctrine of
unconstitutional conditions; (6) the Ordinance, on its face or as-applied by County
Defendants, violates Plaintiffs' due process rights; (7) Plaintiffs' equal protection
claims are actionable; (8) Plaintiffs' State law claims are actionable; and (9) the
Ordinance obliterated Plaintiffs' property values and thereby effectuated a taking
of Plaintiffs' property.

38
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Before proceeding with its analysis, the Court first addresses County
Defendants' first, third, fourth, and fifth arguments because they fail to advance, in
any way discernible to this Court, County Defendants' Motion.
In support of their first argument that the Ordinance is a valid
inclusionary ordinance, County Defendants offer three sub-arguments: (a) the
Ordinance is not a low income housing ordinance; (b) the Ordinance addresses gap
group housing needs, which is a valid governmental purpose; and (c) inclusionary
housing programs nationwide reflect the Ordinance's viability. Regardless of how
the Ordinance is labeled, what needs it supposedly addresses, and what other
jurisdictions have to say about allegedly similar laws, this Court must determine
whether this Ordinance survives the constitutional challenge it faces here. None of
these criteria have any bearing on the immediate issue and, thus, are irrelevant to
the question of whether there remains a genuine issue of material fact.
County Defendants' third argument - that the Ordinance is
presumptively constitutional - even if true, similarly fails to advance County
Defendants' request for summary judgment. While County Defendants are correct
that when the validity of a statute is being challenged there must be a showing that
no set of circumstances exist under which the statute would be valid, Comm. of
Dental Amalgam Mfrs. and Distrib. v. Stratton, 92 F.3d 807 (9th Cir. 1996), this
39
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proposition says nothing about this Ordinance's ability to withstand the specific
constitutional challenges brought by Plaintiffs here. In fact, if Plaintiffs are
successful on any of their constitutional claims, there can be no set of
circumstances under which the Ordinance is valid. County Defendants' contention
that other developers' compliance or expressed willingness to comply with the
Ordinance means that there are not only conceivable, but actual, situations under
which the Ordinance does not obliterate property values as alleged in the FAC is
similarly irrelevant. A third party's acquiescence or decision not to challenge a
law does not somehow insulate that law from legal challenges by others.
In their fourth argument, County Defendants argue that 42 U.S.C.

§ 1983 does not create any substantive rights but merely provides a method for
vindicating federal rights elsewhere conferred. Baker v. McCollan, 443 U.S. 137,
144 n. 3 (1979). While County Defendants' statement of the law is correct, it is
not clear to the Court, as County Defendants propound, that Plaintiffs "seek a
declaration that the ... Ordinance violates § 1983." (County Defs.' Motion at 16.)
County Defendants apparently interpret Count 1 of the FAC, which alleges that
County Defendants' actions, official policy, and course of conduct have deprived
Plaintiffs of rights, privileges, and immunities secured by the Constitution in
violation of § 1983, to mean that Plaintiffs construe these rights to be provided h
40
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§ 1983. The Court's careful reading of the FAC indicates otherwise, as Plaintiffs

make explicit on numerous occasions the specific constitutional violations that they
allege are violated by the Ordinance. This argument is, therefore, irrelevant.
As to County Defendants' fifth argument - that Plaintiffs'
unconstitutional conditions claim is actually a takings claim - this Court has
already ruled in congruence with County Defendants on this issue, thus rendering
this argument moot.
The Court now turns to County Defendants' remaining arguments.
A. Ripeness
In support of their argument that none of Plaintiffs' claims are ripe,
County Defendants aver that (1) Plaintiffs' only raise takings claims, and (2)
Plaintiffs have not satisfied Williamson County's final decision or state
compensation requirements. Specifically, with regard to the final decision
requirement, County Defendants argue that the subsequent amendment of the
Ordinance by Ordinance 3512, effective January 26, 2008, means that Plaintiffs
have not obtained a final decision regarding the application of the disputed
regulations to the property in this matter. With regard to the state compensation
criteria, County Defendants assert that a regulatory takings claim must first be filed
as an inverse condemnation action in state court, which Plaintiffs have failed to do
41
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here. County Defendants further argue that Lingle's abrogation of the
"substantially advances" test essentially means that a facial takings claim is no
longer impervious to a ripeness analysis. Finally, County Defendants contend that
a claim with respect to a property right is not ripe until the property right has
vested.
Plaintiffs respond that their lawsuit is ripe because the heart of their
claims is that the County did not have the power to enact the Ordinance. Plaintiffs
again allege that their chief complaint is not that the Ordinance has effectuated a
taking of their property but, rather, that the Ordinance has stymied their projects by
imposing invalid conditions that do not have the requisite "nexus" and "rough
proportionality." Moreover, Plaintiffs contend that they have satisfied the first
Williamson County ripeness requirement in that their appeal to the Council was
denied in a final decision. The second requirement, Plaintiffs aver, does not apply
to their non-takings claims.
To briefly review, in Williamson County the Supreme Court placed
"two hurdles in the way of a taking claim brought in federal court against states
and their political subdivisions." Sinaloa, 882 F.2d at 1402. First, a plaintiff must
obtain a final decision regarding the application of the regulation to the property at
issue before the government entity charged with its implementation. Williamson
42
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County, 473 U.S. at 186. This final decision requirement is only germane to asapplied challenges and not to facial challenges. Yee, 503 U.S. at 534. Second, a
plaintiff must seek compensation through the procedures provided by the state
before turning to the federal courts. Williamson County, 473 U.S. at 194. This
requirement applies to all takings claims. Southern Pacific, 922 F .2d at 505-06.
In the FAC, Plaintiffs raise numerous challenges to the Ordinance,
primary of which is their unconstitutional conditions claim. As established in
Section I, this claim is more appropriately construed as a facial takings claim and,
as a result of Lingle's abrogation of the "substantially advances" theory, may only
be brought after Williamson County's state compensation requirement is fulfilled.
Plaintiffs' other claims, which they expressly reserved in their Motion but which
County Defendants attack here, include facial and as-applied takings claims,
among others. As to the facial claims, Plaintiffs argue here that Williamson
County does not apply in full, if at all to facial attacks and cites as authority
Suitum, 520 U.S. at 736 n. 10 ("Such 'facial' [takings] challenges to regulation are
generally ripe the moment the challenged regulation or ordinance is passed .... ")
Notwithstanding the fact that Plaintiffs omit the latter half of this footnote's text,
which reads" ... but face an uphill battle[,]" id., Plaintiffs' argument is
uncompelling. For this proposition of general ripeness, Suitum relies on Agins,
43
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which as established previously, is no longer valid law to the extent of its reliance
on the "substantially advances" test.
As to Plaintiffs' as-applied takings claims, they too are unripe. While
the parties dispute whether the final decision requirement has been met here, the
Court need not decide this issue at this juncture. For as-applied challenges, a
plaintiff must fulfill both of Williamson County's requirements. Sinclair Oil, 96
F.3d at 405. The fact that Plaintiffs indisputably have not sought compensation in
State court proves immediately fatal to all their takings claims for purposes of this
Motion.
Thus, to the extent that Plaintiffs explicitly bring takings claims or
claims that are in fact takings claims (as in the case of their unconstitutional
conditions argument), this Court GRANTS County Defendants' Motion for
Summary Judgment as none of these claims are ripe.13 Because, however, these
claims are subject to further development in State court, at which point they could
conceivably be ripe, the Court DISMISSES these claims WITHOUT PREJUDICE.
Plaintiffs' remaining claims, including those for violations of due process and
equal protection to be discussed next, are undisturbed by this ruling.

13 Accordingly, this Court does not address County Defendants' ripeness
argument predicated upon Plaintiffs' lack of vested rights.
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B. Equal Protection
County Defendants assert that Plaintiffs' equal protection claim fails
because Plaintiffs cannot establish that they are members of a protected class and,
as a result, the Ordinance is reviewable under the rational relation standard.
Plaintiffs do not allege a racially discriminatory intent, nor that the Ordinance is
pretextual, thus leading to the conclusion that the Ordinance is not malicious,
irrational, or plainly arbitrary. County Defendants further contend that Plaintiffs'
equal protection claim fails under a "class of one" review because the Ordinance
applies equally to all developers who fall within its minimum development
categories and Plaintiffs cannot establish that they are being treated differently
from those similarly situated.
Plaintiffs argue in opposition that they do not purport to be members
of a suspect class and do not seek review of the Ordinance under the strict scrutiny
standard. Rather, Plaintiffs assert that the Ordinance's distinctions, at least as
applied to Plaintiffs and those in their class, are arbitrary and, thus, fail even
rational relation review. Specifically, Plaintiffs contend that the Ordinance evinces
the County's irrational bias against residential developers, especially as applied to
Plaintiffs and others like them who do not contribute to the affordable housing
problem on MauL Plaintiffs also allege that a class need not be suspect or quasi45
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suspect to be entitled to equal protection of the laws. Finally, Plaintiffs aver
County Defendants are mistaken in alleging that they are pursuing a "class of one"
claim because Plaintiffs allege in the FAC that they, and others in the same class
(i.e. residential developers of five or more units), are being irrationally singled out.
For the reasons stated below, the Court finds that Plaintiffs' equal
protection claim is twofold and consists of: (1) a general argument that the
Ordinance is arbitrary and irrational, and (2) a "class of one" argument that
Plaintiffs were intentionally, and without rational basis, treated differently from
others similarly situated during their appeal for a waiver. On neither of these
arguments is summary judgment warranted.
The Equal Protection Clause of the Fourteenth Amendment
commands that no state shall deny to any person within its jurisdiction the equal
protection of the laws. Most laws distinguish in some fashion between classes of
persons, and the equal protection clause does not forbid classifications. Nordlinger
v. Hahn, 505 U.S. 1, 10 (1992). Rather, the clause "keeps governmental
decisionmakers from treating differently persons who are in all relevant respects
alike." Id. As a general rule, "legislatures are presumed to have acted within their
constitutional power despite the fact that, in practice, their laws result in some
inequality." McGowan v. Maryland, 366 U.S. 420, 425-26 (1961). Accordingly,
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unless a classification warrants some sort of heightened review because it
jeopardizes the exercise of a fundamental right or categorizes on the basis of an
inherently suspect characteristic, the equal protection clause requires only that the
classification rationally further a legitimate government interest. Nordlinger, 505
U.S. at 10. In general, the Equal Protection Clause is satisfied so long as there is a
plausible policy reason for the classification, see United States Railroad Retirement
Bd. v. Fritz, 449 U.S. 166 (1980), the legislative facts on which the classification is
apparently based rationally may have been considered to be true by the
governmental decisionmaker, see Minnesota v. Clover Leaf Creamery Co., 449
U.S. 456, 464 (1981), and the relationship of the classification to its goal is not so
attenuated as to render the distinction arbitrary or irrational, see Cleburne v.
Cleburne Living Center, 473 U.S. at 446. The rational relation test, however, will
not sustain conduct by state officials that is malicious, irrational, or plainly
arbitrary. See Sinaloa, 882 F.2d at 1409.
Because Plaintiffs do not allege that residential developers are a class
warranting heightened scrutiny or that the Ordinance impacts fundamental rights,
rational basis review is appropriate for Plaintiffs' equal protection claim. As a
result, the Ordinance need only bear some rational relation to a legitimate state
interest to survive Plaintiffs' challenge. Lockary v. Kayfetz, 917 F.2d 1150, 1155
47
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(9th Cir. 1990). Here, however, County Defendants, as the moving party, bear the
burden of establishing that there is no genuine issue of material fact on Plaintiffs'
equal protection claim and, as a result, dismissal of this claim is appropriate as a
matter of law. County Defendants again fall short of meeting this burden.
County Defendants' request for summary judgment on Plaintiffs'
equal protection argument is essentially premised upon a single theory: Plaintiffs'
must be asserting a "class of one" challenge. In opposition, Plaintiffs assert that
they are not merely raising a "class of one" argument but, rather, a general equal
protection challenge to the Ordinance's arbitrary and irrational distinctions as they
apply to Plaintiffs and other residential developers. These distinctions, Plaintiffs'
argument goes, are arbitrary because they discriminate against developers who are
actively solving the affordable housing crisis on Maui by introducing more housing
into the market, thus reducing prices. Meanwhile, the Ordinance spares
commercial developers and others contributing to the housing problem from its
terms.
The Court agrees with Plaintiffs that this argument is a general equal
protection challenge and not a "class of one" claim. Plaintiffs do not assert that the
Ordinance results in individualized, disparate treatment of their interests but,
rather, that the Ordinance effects arbitrary treatment of all residential developers
48
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who fall under its ambit. In premising their request for summary judgment
exclusively on a "class of one" theory, County Defendants do not provide any
argument that is germane to the immediate issue of whether there is a genuine issue
of fact as to Plaintiffs' broader equal protection challenge. Accordingly, the Court
need not even apply the rational relation test here. Plaintiffs' claim that the
Ordinance is arbitrary and irrational survives the instant Motion.
As to whether Plaintiffs additionally raise a "class of one" equal
protection claim, while Plaintiffs do not explicitly so argue, it appears nonetheless
that they do. Specifically, with regard to their denied waiver appeal, Plaintiffs
contend that they were specifically and irrationally singled out for disparate
treatment. Plaintiffs allege that the only evidence before the Council at the hearing
was that the Ordinance would not have the desired effect of increasing affordable
housing on Maui. Despite this seeming disparity of proof, Plaintiffs' appeal was
denied, which at least raises an inference of differential treatment. This inference
is furthered by on-the-record statements made by members of the Council at the
July 24, 2007 hearing. For example, Councilmember Johnson stated that she was
"almost offended" that Plaintiffs did not concede that the construction of their
projects would require the importation of off-island workers and that Plaintiffs did
not address the issue. (Minutes of July 24, 2007 Policy Comm. Mtg., Ex. 5 at 12,
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attached to PIs.' Motion.) Similarly, Councilmember Hokama commented that
"we need to make a direction adjustment to provide for those who are living here
and not for those that would like to come and move here." (ld. at 10.) In light of
the foregoing, the Court agrees with County Defendants that Plaintiffs additionally
bring a "class of one" equal protection challenge.
When an equal protection claim is premised on unique treatment
rather than on a classification, the Supreme Court has described it as a "class of
one" claim. ViII. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000) (per curiam).
In order to claim a violation in a class of one case, the plaintiff must establish that
the government entity intentionally, and without rational basis, treated the plaintiff
differently from others similarly situated. Id. A class of one plaintiff must show
that the discriminatory treatment was "intentionally directed just at him, as
opposed ... to being an accident or a random act." Jackson v. Burke, 256 F.3d 93,
96 (2d Cir. 2001).
While the Court agrees with County Defendants that Plaintiffs' equal
protection claim includes, in relevant part, a "class of one" argument, the Court
nonetheless finds that summary judgment is also not warranted on this issue.
County Defendants contend that Plaintiffs' equal protection claim fails because the
Ordinance applies equally to all developers who fall within the minimum
50
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development categories. Even if taken as true, this argument does not account for
the evidence Plaintiffs set forth inferring disparate treatment during the July 24,
2007 hearing

discu~sed

above. In short, the Court finds that there is a genuine

issue of material fact as to whether Plaintiffs were intentionally, and without
rational basis, treated differently from others similarly situated during their appeal
for a waiver. Olech, 528 U.S. at 564.
County Defendants' Motion is, therefore, DENIED with respect to
Plaintiffs' equal protection claims.
C. Due Process
County Defendants assert that summary judgment is appropriate as to
Plaintiffs' substantive due process claim because the Ordinance is a valid
inclusionary ordinance of the type that has withstood constitutional scrutiny in a
number of other jurisdictions. Moreover, County Defendants aver that Plaintiffs
cannot establish that the Ordinance rises to the level of egregious official conduct
or which "shocks the conscience," the applicable standards to due process
challenges to governmental action.
Plaintiffs contend that the Ordinance's exactions for affordable
housing as a condition of obtaining a building permit are arbitrary and
unreasonable, thus violating due process. The Council's arbitrary denial of
51
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Plaintiffs' appeal furthered this violation. Moreover, Plaintiffs argue that County
Defendants apply the incorrect standard to their due process claim in that the
"shocks the conscience" formula applies in situations of allegedly abusive
executive actions and not, as here, to a review of legislation.
"The touchstone of due process is protection of the individual against
arbitrary action of government," Wolffv. McDonnell, 418 U.S. 539, 558 (1974),
whether the fault lies in a denial of fundamental procedural fairness, see, ~,
Fuentes v. Shevin, 407 U.S. 67, 82 (1972) (the procedural due process guarantee
protects against "arbitrary takings"), or in the exercise of power without any
reasonable justification in the service of a legitimate governmental objective, see,
~,

Daniels v. Williams, 474 U.S. 327, 331 (1986) (the substantive due process

guarantee protects against government power arbitrarily and oppressively
exercised). While due process protection in the substantive sense limits what the
government may do in both its legislative,

see,~,

U.S. 479 (1965), and its executive capacities,

Griswold v. Connecticut, 381

see,~,

Rochin v. California, 342

U.S. 165 (1952), criteria to identify what is fatally arbitrary differ depending on
whether it is legislation or a specific act of a governmental officer that is at issue.
County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998).
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With regard to the latter, the cognizable level of executive abuse of
power sufficient to constitute a violation of substantive due process is behavior that
"shocks the conscience." Id. On the other hand, substantive due process provides
a basis for overturning validly enacted legislation only if the legislation is "clearly
arbitrary and unreasonable, having no substantial relation to the public health,
safety, morals, or general welfare." Euclid, 272 U.S. at 395.
Before Lingle, the Ninth Circuit had held that the availability of the
"substantially advances" test precluded a substantive due process claim based on
arbitrary or unreasonable conduct in the land-use context. Crown Point Dev., Inc.
v. City of Sun Valley, 506 F.3d 851,855 (9th Cir. 2007). Now, in contrast, a
"regulation that fails to serve any legitimate governmental objective may be so
arbitrary or irrational that it runs afoul of the Due Process Clause." Lingle, 544
U.S. at 542 (citing County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998); see
Lingle, 544 U.S. at 549 (Kennedy, J. concurring) (noting that the Lingle decision
"does not foreclose the possibility that a regulation might be so arbitrary and
irrational as to violate due process").
F or reasons previously discussed, the Court first finds County
Defendants' contention that the Ordinance is valid based on a comparison with
other jurisdictions wholly unpersuasive. To reiterate, this argument says nothing
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about whether the Ordinance at issue here is valid and, as a result, is an inadequate
ground upon which to premise a motion for summary judgment. Additionally,
Plaintiffs are correct that County Defendants misapprehend the relevant standard
for a due process challenge to legislation. This standard is not, as County
Defendants urge, whether the legislation "shocks the conscience." As mentioned
above, this standard applies in situations of allegedly abusive executive actions,
such as police abuse cases.

See,~,

Moreland v. Las Vegas, 159 F.3d 365,372-

73 (9th Cir. 1998). Rather, a substantive due process challenge to legislation that
neither utilizes a suspect classification nor draws distinctions implicating
fundamental rights is reviewed pursuant to the "arbitrary and irrational" standard.
Richardson v. City and County of Honolulu, 124 F.3d 1150,1162 (9th Cir. 1997).
County Defendants' reliance on the incorrect standard as a basis for the Motion on
Plaintiffs' substantive due process claim renders their argument legally unsound.
As such, County Defendants' Motion is DENIED as to Plaintiffs' substantive due
process claim.
In conclusion, as noted at the June 2, 2008 hearing and based on the
briefing thus far, there remain serious concerns about the constitutional viability of
the Ordinance in light of the relevant due process and equal protection standards
discussed above.
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D. State Constitutional Claims
County Defendants first argue that they are entitled to summary
judgment on Plaintiffs' State law claims because, except with respect to suspect
classifications, every enactment of the Hawai'i legislature is presumptively
constitutional and the party challenging the statute has the burden of showing that
the legislation is clearly, manifestly, and unmistakably unconstitutional.
Alternatively, County Defendants ask this Court to certify the issue to the Hawai'i
Supreme Court because there is a paucity of Hawai' i law as to whether an
ordinance, on its face, can constitute an unlawful taking.
Plaintiffs respond that County Defendants fail to provide a cogent
theory for summary judgment on the State law claims and, as such, the instant
Motion should be denied. Moreover, County Defendants contend that County
Defendants lacked the authority to enact the Ordinance because imposition of a
development exaction for affordable housing by way of in lieu fees is not
authorized by State statute. Lastly, Plaintiffs aver that Hawai'i law is sufficiently
clear on this issue and, therefore, there is no need to certify the issue to the Hawai'i
Supreme Court.
County Defendants fall well short of establishing that they are entitled
to summary judgment on Plaintiffs' State law claims. In fact, the only substantive
55
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argument County Defendants raise that arguably goes to the merits of the claim is
that the Ordinance carries a presumption of constitutional validity. As the Court
has made clear, this argument does not even purport to address the specific claims
brought here and, resultingly, offers no guidance as to the actual constitutionality
of the Ordinance. In sum, County Defendants have not proven that judgment as a
matter of law is warranted on Plaintiffs' State law claims.
As to certification, this Court finds such a remedy unwarranted.
County Defendants premise this request on an inaccurate distinction; specifically,
that Plaintiffs' State law claims are limited to facial takings claims. On the
contrary, the Court's careful review of the FAC and Plaintiffs' opposition to the
Motion indicates that Plaintiffs' State law claims, while possibly incorporating
takings claims, are not so limited. Plaintiffs argue, among other things, that the
Council lacked the authority to enact the Ordinance and, further, that the Ordinance
invalidly delegates the power to adjudicate waiver appeals to the Council. As a
general rule, certified questions to a state supreme court are appropriate when a
federal court case involves an important question of state law that is both unclear
under state legal precedent and determinative in the immediate matter. Pai 'Ohana
v. U.S., 875 F. Supp. 680, 699 (D. Haw. 1995). Here, it is uncertain whether
Plaintiffs' State law claims meet even one of these criteria, especially in light of the
56
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overly narrow description imposed upon them by County Defendants' Motion.
County Defendants' request for certification to the Hawai'i Supreme Court on
Plaintiffs' State law claims is, therefore, DENIED.
E. HRS §§ 46-141 to 46-148 14
While unclear, it appears County Defendants assert that there is no
conflict between, nor preemption by, HRS §§ 46-141 to 46-148 as these statutes
relate to the Council's authority to enact the Ordinance. County Defendants
additionally argue that, if this case is not dismissed, this Court should certify the
preemption question to the Hawai'i Supreme Court.
Again, County Defendants make no substantive argument that would
warrant summary judgment on this issue. Instead, County Defendants' argument
consists of a mere recitation of case law establishing when a conflict exists
between local legislation and state law. Nowhere in County Defendants' Motion is
it established, or even argued, to what degree this law is pertinent to the instant
matter or, more significantly, why application of this law necessitates summary

Plaintiffs' arguments on this issue are contained within their response to
County Defendants' Motion on the State constitutional claims. As summary
judgment is not warranted on this issue for the reasons set forth below, there is no
need for the Court to specifically address Plaintiffs' counter arguments.
14
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judgment in County Defendants' favor. Such unsupported argument falls well
short of the summary judgment standard.
As to certification, the Court finds that there is no indication, in light
of the significant constitutional issues raised in this suit, that the preemption
question at issue here is dispositive. Moreover, County Defendants have provided
insufficient evidence to support a finding that this area of the law is unclear or
undetermined.
F. Duplicative Claims
Lastly, County Defendants argue that the individual Council
members, Mayor Charmaine Tavares, and the Director ofDHHC, all of whom are
sued here in their official capacities, should be dismissed because Plaintiffs' claims
are duplicative. Plaintiffs do not oppose this portion of County Defendants'
Motion.
Official capacity suits
'generally represent only another way of pleading an
action against an entity of which an officer is an agent.'
As long as the governmental entity receives notice and an
opportunity to respond, an official capacity suit is, in all
respects other than name, to be treated as a suit against
the entity. It is not a suit against the official personally,
for the real party in interest is the entity.
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Kentucky v. Graham, 473 U.S. 159, 165 (1985) (quoting Monell v. New York City
Dept. of Social Services, 436 U.S. 658, 690 (1978) (citations omitted)). In light of
this established standard, and because Plaintiffs offer no argument in opposition,
the Court GRANTS County Defendants' Motion and DISMISSES the individual
Council members, Mayor Tavares, and the Director ofDHHC, Vanessa A.
Medeiros, as defendants in this suit.
CONCLUSION
For the reasons stated above, the Court DENIES Plaintiffs' Motion
and GRANTS IN PART and DENIES IN PART County Defendants' Motion.
County Defendants' Motion is GRANTED as to Plaintiffs' implicit and explicit
takings claims and DENIED as to Plaintiffs' other claims.
IT IS SO ORDERED.
DATED: Honolulu, Hawai'i, July 3, 2008.

Kamaole Pointe Development LP, et aI. vs. County of MauL et aI., CV No.0700447 DAE-LEK; ORDER DENYING PLAINTIFFS' MOTION FOR PARTIAL
SUMMARY JUDGMENT DECLARING ORDINANCE 3418 VOID ON ITS
FACE UNDER THE DOCTRINE OF UNCONSTITUTIONAL CONDITIONS;
AND ORDER GRANTING IN PART AND DENYING IN PART COUNTY
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, OR IN THE
ALTERNATIVE, PARTIAL SUMMARY JUDGMENT
59
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWArl
KAMAOLE POINTE
DEVELOPMENT LP; ALAKU
POINTELP,
Plaintiffs,
vs.
COUNTY OF MAUl, et aI.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

CV. NO. 07-00447 DAE-LEK

ORDER GRANTING IN PART AND DENYING IN PART COUNTY
DEFENDANTS' MOTION FOR RECONSIDERATION
Pursuant to Local Rule 7.2(d), the Court finds this matter suitable for
disposition without a hearing. After reviewing County Defendants' motion and the
supporting and opposing memoranda, the Court GRANTS IN PART and DENIES
IN PART County Defendants' Motion for Reconsideration of Order Granting in
Part and Denying in Part County Defendants' Motion for Summary Judgment, or
in the Alternative, Partial Summary Judgment Filed July 3, 2008 ("Motion for
Reconsideration") (Doc. # 83).
As set forth in more detail below, the Court clarifies the July 3, 2008
Order Denying Plaintiffs' Motion for Partial Summary Judgment Declaring
Ordinance 3418 Void on its Face under the Doctrine of Unconstitutional

EXHIBIT"
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Conditions; and Order Granting in Part and Denying in Part County Defendants'
Motion for Summary Judgment or, in the Alternative, Partial Summary Judgment
("July 3, 2008 Order") as follows: County Defendant's motion for summary
judgment is granted with respect to Plaintiff s facial equal protection and facial due
process claims, and denied with respect to Plaintiffs' as-applied equal protection
and as-applied due process claims. The Court's holding with respect to County
Defendants' "class of one" argument remains undisturbed.
BACKGROUND
The parties are familiar with the underlying facts of this case so the
Court only recounts those necessary to its immediate determination. Plaintiffs
Kamaole Pointe Development LP ("KPLP") and Alaku Pointe LP ("APLP")
(collectively "Plaintiffs") are the owners of two parcels ofland in KIhei, Maui, on
which they planned to construct two multi-family residential projects.
On or about December 5, 2006, the Maui County Council ("Council")
passed Ordinance No. 3418, entitled the "Residential Workforce Housing
Policy"(the "Ordinance"). The Ordinance requires that, when fifty percent or more
of the dwelling units and/or new lots in a residential development are offered for
sale for $600,000 or more, fifty percent of the total number of units and/or lots
shall be sold or rented to residents within the income-qualified groups established
2
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by the Ordinance.) In lieu of providing units, the Ordinance provides that the
developer may satisfy its mandate by either: (1) paying an in-lieu fee at the rate of
30% of the total project sales; (2) donating unimproved land valued at 200% of the
in-lieu fee; or (3) donating improved land valued at 100% of the in-lieu fee, which
would be documented in an agreement between the developer and Maui County
("County"). The Ordinance's income-qualified groups are families with incomes
between 100% and 160% of the of the County's median family income as set forth
by the United States Department of Housing and Urban Development.
On February 23, 2007, Plaintiffs appealed for a waiver from the
Ordinance. On August 21,2007, the Council rejected Plaintiffs' appeal, finding
that there was a reasonable nexus between the impact of Defendants' proposed
developments and the need for affordable housing.
On August 23,2007, Plaintiffs filed their Complaint, which was
subsequently amended on September 6, 2007 (the "First Amended Complaint" or
"FAC"). In the FAC, Plaintiffs asserted the following claims pursuant to 42 U.S.C.

§ 1983: deprivation of constitutional rights (Count 1); the Ordinance, on its face,
effects an impermissible taking (Count 2); the Ordinance, on its face, violates

) When more than fifty percent of the dwelling units or new lots in a
development are offered for sale for less than $600,000, forty percent of the total
units or lots must be sold or rented to residents within the income-qualified groups.
3
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Plaintiffs' substantive due process and equal protection rights (Count 3); the
Ordinance violates the Hawai'i Constitution (Count 4); and Defendants lacked
authority to enact the Ordinance because imposition of a development exaction for
affordable housing by way of in-lieu fees is not authorized by State statute (Count
5). Plaintiffs also sought to enjoin enforcement of the Ordinance (Count 6).2
On February 28, 2008, Plaintiffs filed a motion for partial summary
judgment and, on April 2, 2008, County Defendants filed a motion for summary
judgment. In the July 3,2008 Order, the Court denied Plaintiffs' motion on the
basis that Plaintiffs' "unconstitutional conditions" claim was in fact an unripe
facial takings claim. On County Defendants' motion, the Court granted summary
judgment on the unripe takings claims and dismissed them without prejudice as
they were subject to further procedural development in State court. The Court also
denied County Defendants' motion as to Plaintiffs' equal protection and
substantive due process claims, determining that County Defendants, as the
moving party, had not met their burden of demonstrating no genuine issue of

2 While not specified in the causes of action section of the FAC, the Court's
careful review indicates that Plaintiffs additionally brought as-applied equal
protection and due process claims. (See FAC at 12 ("Plaintiffs have brought this
action because the Ordinance, on its face and/or as applied, violates Plaintiffs'
rights under the Fifth and Fourteenth Amendments of the Constitution of the
United States .... "))

4

Case 1:07-cv-0044 7-DAE-LEK

Document 93

Filed 09/09/2008

Page 5 of 17

material fact on these issues. 3 It is this determination on which County Defendants
now seek reconsideration.
STANDARD OF REVIEW
County Defendants move this Court to reconsider its previous order
pursuant to Local Rule 60.1 and Federal Rule of Civil Procedure ("FRCP")
60(b)(1). Local Rule 60.1 provides that "[m]otions for reconsideration of
interlocutory orders may be brought only upon the following grounds: (a)
Discovery of new material facts not previously available; (b) Intervening change in
law; (c) Manifest error of law or fact." LR 60.1. FRCP 60(b)(1) provides that the
court may relieve a party from a final judgment for reason of "mistake,
inadvertence, surprise, or excusable neglect."
The disposition of a motion for reconsideration is within the discretion
of the district court. Lolli v. County of Orange, 351 F.3d 410,411 (9th Cir. 2003);
Plotkin v. Pac. Tel. & Tel. Co., 688 F.2d 1291,1292 (9th Cir. 1982). This rule
derives from the compelling interest in the finality of judgments, which should not
be lightly disregarded. Rodgers v. Watt, 722 F.2d 456,459 (9th Cir. 1983);
Carnell v. Grimm, 872 F. Supp. 746, 758 (D. Haw. 1994).

The Court additionally found summary judgment unwarranted as to
Plaintiffs' State law claims and declined County Defendants' request to certify
these issues to the Hawai'i Supreme Court.
3
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The Ninth Circuit requires a successful motion for reconsideration to
furnish both a reason why the court should reconsider its prior decision, as well as
facts or law of a strongly convincing nature to induce the court to reverse its prior
decision. Carnell, 872 F. Supp. at 758. Mere disagreement with a previous order
is an insufficient basis for reconsideration, and reconsideration may not be based
on evidence and legal arguments that could have been presented at the time of the
challenged decision. See Haw. Stevedores, Inc. v. HT & T Co., 363 F. Supp. 2d
1253, 1269 (D. Haw. 2005).
DISCUSSION
County Defendants assert that the Court erred in not granting
summary judgment on Plaintiffs' facial equal protection claim, facial due process
claim, and "class of one" equal protection claim. With respect to the first two of
these arguments, County Defendants assert that: (1) the Ordinance is
presumptively valid and requires only a rational basis to be upheld, (2) Plaintiffs,
as the party challenging the Ordinance, bear the burden of overcoming this
presumption of validity, and, (3) Plaintiffs failed to overcome this presumption
and, thus, summary judgment was appropriate. As to the "class of one" argument,
County Defendants aver that this claim requires Plaintiffs to identify similarly
situated entities and Plaintiffs' failure to do so warranted summary judgment.
6
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Before proceeding with its analysis, the Court notes that its review of
the parties' briefs and the July 3, 2008 Order reveals some confusion as to the
scope of County Defendants' challenge to the constitutional claims brought by
Plaintiffs. As stated above, Plaintiffs allege that the Ordinance, both facially and
as applied to them, violates equal protection and due process. Thus, Plaintiffs raise
the following distinct claims: (1) facial equal protection; (2) as-applied equal
protection; (3) facial due process; and (4) as-applied due process. While County
Defendants' motion for summary judgment acknowledged these distinctions, the
memorandum in support of the motion did not clearly delineate which arguments
raised therein were applicable to each of these claims and, instead, relied heavily
on the Ordinance's presumptive validity and general applicability as a basis for
County Defendants' requested relief. As a result, the July 3, 2008 Order did not
explicitly address the facial/as-applied distinction.
Here, County Defendants ask this Court to reconsider the July 3, 2008
Order and grant summary judgment only on Plaintiffs' facial equal protection and
due process claims. For the reasons set forth below, the Court finds such remedy
appropriate. This modification, however, does not impact the Court's discussion
and holding from the July 3, 2008 Order with respect to Plaintiffs' as-applied equal
protection and due process claims.
7
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1. Facial Equal Protection Claim

County Defendants assert that the Court should have granted summary
judgment on Plaintiffs' facial equal protection claim because a classification not
implicating fundamental rights is accorded a strong presumption of validity and
must be upheld if there is a rational relationship between the disparity of treatment
and some legitimate government purpose. Moreover, the legislation must be
upheld if there is any reasonably conceivable basis that could provide a basis for
the classification. In light of Plaintiffs failure to offer probative evidence rebutting
the Ordinance's presumption of validity and in consideration of the Ordinance's
stated purpose of providing affordable housing to Maui's workforce, County
Defendants contend that the Court erred in not granting summary judgment on this
claim. County Defendants additionally aver that the Court mistakenly shifted the
burden to prove the rational basis for the Ordinance on to them.
The Court addresses this "burden shifting" argument first. County
Defendants are incorrect that the Court improperly imposed on them a burden that
actually lay with Plaintiffs. Instead, the Court applied the relevant burdens of
production and persuasion associated with a motion for summary judgment and

8
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found that County Defendants had not satisfied these burdens. 4 To reiterate,
County Defendants, as the moving party, had the burden to demonstrate that there
was no genuine issue of material fact with respect to the equal protection claims
raised by Plaintiffs.5 By not delineating whether they were moving for summary
judgment on the facial equal protection claim, the as-applied equal protection
claim, or both, County Defendants failed to make clear to the Court the nature and
scope of relief they were requesting. As a result, the Court addressed County
Defendants' equal protection challenge in the broad terms in which it was framed.
In conjunction with the Court's obligation to construe the evidence in a light most

County Defendants mis-characterize the Court's language in citing to page
48 of the July 3, 2008 Order as proof that the Court erroneously shifted the burden
of proof to them. The sentence preceding the one quoted by County Defendants
reveals the scope of the burden imposed by the Court. "Here, however, County
Defendants, as the moving party, bear the burden of establishing that there is no
genuine issue of material fact on Plaintiffs' equal protection claim and, as a result,
dismissal of this claim is appropriate as a matter of law." (July 3, 2008 Order at
48.)
4

"A moving party without the ultimate burden of persuasion at trialusually, but not always, a defendant - has both the initial burden of production and
the ultimate burden of persuasion on a motion for summary judgment." Nissan
Fire & Marine Ins. Co., Ltd., 210 F.3d 1099, 1102 (9th Cir. 2000). In order to
carry its burden of production, the moving party must either produce evidence
negating an essential element of the nonmoving party's claim or defense or show
that the nonmoving party does not have enough evidence of an essential element to
carry its ultimate burden of persuasion at trial. Id. In order to carry its ultimate
burden of persuasion on the motion, the moving party must persuade the court that
there is no genuine issue of material fact. Id.
5

9
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favorable to Plaintiffs as the non-moving party, this failure to delineate led to a
determination that County Defendants had fallen short of meeting their summary
judgment burden via their nebulous equal protection attacks. Contrary to County
Defendants' assertion, the Court did not erroneously shift the burden of proof.
The Court now turns to the question of whether County Defendants'
facial equal protection attack has merit and finds that it does. Social and economic
legislation that does not employ suspect classifications or impinge on fundamental
rights must be upheld against equal protection attack when the legislative means
are rationally related to a legitimate government purpose. Hodel v. Indiana, 452

V.S. 314, 331 (1981 ) (citation omitted). "Moreover, such legislation carries with it
a presumption of rationality that can only be overcome by a clear showing of
arbitrariness and irrationality." Id. at 332 (citation omitted). Social and economic
legislation is valid unless "the varying treatment of different groups or persons is
so unrelated to the achievement of any combination of legitimate purposes that [a
court] can only conclude that the legislature'S actions were irrational." Vance v.
Bradley, 440 V.S. 93, 97 (1979)
There is nothing on the face of the Ordinance indicating arbitrariness
or irrationality sufficient to overcome its presumption of validity. The Ordinance's
stated purpose is to provide affordable housing to median and gap group workforce
10
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households in order to alleviate the shortage of workers and the resulting
downward pull on Maui's economy. (Ordinance § 2.96.010.) In attempting to
fulfill this goal, the Ordinance does not outwardly impinge on any fundamental
right, employ constitutionally suspect classifications, or appear so unrelated to its
legitimate government purpose as to render it constitutionally unsound. While
Plaintiffs object to the methods by which the Ordinance attempts to effectuate its
purpose, such quibbles are in the nature of an as-applied, as opposed to a facial,
challenge. In addition, Plaintiffs did not produce any evidence of an improper
purpose or illegal classification in their opposition to County Defendants' motion.
Finally, it is outside the province of this Court to judge the wisdom of the
Council's legislative choices.
In light of the foregoing, the Court GRANTS the Motion for
Reconsideration and, resultingly, County Defendants' motion for summary
judgment as to the facial equal protection claim.
II. Facial Due Process Claim
County Defendants next argue that Plaintiffs' facial due process claim
should also be reconsidered for essentially the same reasons. County Defendants
assert that the Ordinance again enjoys a presumption of validity and an attack on it
must establish that it is plainly arbitrary and serves no legitimate government
11

Case 1:07-cv-0044 7-DAE-LEK

Document 93

Filed 09/09/2008

Page 12 of 17

purpose. Because Plaintiffs failed to establish such illegitimacy, summary
judgment was appropriate.
The standard for analyzing a substantive due process claim is similar
to the standard for an equal protection claim. To establish a substantive due
process violation, a plaintiff must prove that the challenged legislation fails to
serve any legitimate governmental objective. Lingle v. Chevron U.S.A., Inc., 544
U.S. 528, 542 (2005). Under this analysis, legislation enjoys the same presumption
of validity. Hodel, 452 U.S. at 331-32.
As stated in the preceding section, the Ordinance addresses a clearly
legitimate governmental objective - namely, to provide affordable housing to
Maui's workforce in a climate where such housing is increasingly scarce. On its
face at least, the Ordinance does not impose an arbitrary burden on residential
developers such as Plaintiffs, nor do the Ordinance's terms fail to bear any rational
relationship to its purpose. While Plaintiffs argue that the Ordinance will not bring
about the intended results, such speculation is not a sufficient ground for this Court
to facially invalidate the Ordinance. Accordingly, the Court GRANTS the Motion
for Reconsideration and clarifies that summary judgment is granted with respect to
Plaintiffs' facial due process claim.

12
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III. "Class of One" Equal Protection Claim
Finally, County Defendants aver that the Court erred with respect to
their "class of one" equal protection argument because Plaintiffs did not establish a
high degree of similarity between themselves and others equivalently situated
during their appeal for a waiver from the Ordinance. Specifically, County
Defendants argue that Plaintiffs are the only entities to have filed an appeal and,
thus, there can be no one else similarly situated. County Defendants also infer that
the Court mistakenly determined that Plaintiffs' allegations regarding the appeal
process pertained to an equal protection, as opposed to a due process, challenge.
Regardless of County Defendants' disagreement with the context in
which the Court addressed the appeal process, reconsideration of this issue is
unwarranted. The Court's review ofthe motion for summary judgment indicates
that County Defendants raised the "class of one" issue with regard to Plaintiffs'
equal protection claims, despite an apparent lack of certainty about what Plaintiffs
were alleging. (See County Defendants' Mot. for Summ. Judg. at 22 ("Plaintiffs
appear to be claiming that they are entitled to 'Class of One' review[.]"))
Furthermore, County Defendants did not explicitly address the appeal issue
anywhere in their motion. Given this background, it was not error for the Court to
ascribe the "class of one" argument to Plaintiffs' equal protection challenge, nor
13
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was it error for the Court to find that County Defendants had not met their burden
on the question of summary judgment.
To the extent that County Defendants now contend that Plaintiffs
"class of one" argument must fail because no other party has appealed for a waiver,
this is a new argument that is not appropriate in a motion for reconsideration. See
Haw. Stevedores, Inc. v. HT & T Co., 363 F. Supp. 2d 1253, 1269 (D. Haw. 2005)
(holding that reconsideration may not be based on evidence and legal arguments
that could have been presented at the time of the challenged decision). Should
County Defendants wish to re-visit this issue, they may do so in a subsequent
dispositive motion.
In conclusion, it is worth noting that County Defendants rely heavily
on Celotex Corp. v. Catrett, 477 U.S. 317 (1986), which is one of the bastions of
summary judgment law, for many of the arguments raised in the Motion for
Reconsideration. While not entirely misplaced, this reliance disregards one of that
case's fundamental principles - that a moving party may not require the
nonmoving party to produce evidence supporting its claim or defense simply by
saying that the nonmoving party has no such evidence. Nissan Fire & Marine Ins.
Co., Ltd., 210 F.3d 1099, 1105 (9th Cir. 2000). In other words, Celotex cannot be
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read to hold that the moving party without the ultimate burden of persuasion at
trial - here, County Defendants - may use a summary judgment motion as a
substitute for discovery. Id.
In a typical case, in order to carry its initial burden of
production by pointing to the absence of evidence to
support the nonmoving party's claim or defense, the
moving party will have made reasonable efforts, using
the normal tools of discovery, to discover whether the
nonmoving party has enough evidence to carry its burden
of persuasion at trial. . .. The nonmoving party, of
course, must have had sufficient time and opportunity for
discovery before a moving party will be permitted to
carry its initial burden of production by showing that the
nonmoving party has insufficient evidence.
Id. at 1105-06; see also Clark v. Coats & Clark, Inc., 929 F.2d 604,608 (lIth Cir.
1991) (noting that the moving party must "point to materials on file which
demonstrate that a party will not be able to meet that burden [of persuasion]");
Celotex, 477 U.S. at 326 ("The parties had conducted discovery, and no serious
claim can be made that [defendant] was in any sense 'railroaded' by a premature
motion for summary judgment. Any potential problem with such premature
motions can be adequately dealt with under Rule 56(f), which allows a summary
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judgment motion to be denied, or the hearing on the motion to be continued, if the
nonmoving party had not had an opportunity to make full discovery.")
While the Court is not informed of the precise status of discovery in
this case, County Defendants' motion for summary judgment relies almost
exclusively on general case law and sweeping characterizations of Plaintiffs'
purported claims and makes no reference to any information obtained via
discovery channels (i.e. depositions, interrogatories, or affidavits). In short,
County Defendants' emphasis on Celotex ignores the important procedural
distinctions that exist between that case and this one. Based on County
Defendants' demonstrated lack of clarity as to the nature and scope of many of
Plaintiffs' allegations here, it appears that further discovery would prove beneficial
to both the parties and the Court.
CONCLUSION
For the reasons stated above, the Court GRANTS IN PART and
DENIES IN PART County Defendants' Motion for Reconsideration. Summary
judgment is GRANTED as to Plaintiffs' facial equal protection and facial due
process claims. Summary judgment is DENIED with respect to County
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Defendants "class of one" equal protection argument. Plaintiffs' as-applied equal
protection and as-applied due process claims remain viable.
IT IS SO ORDERED.
DATED: Honolulu, Hawai'i, September 9,2008.

Kamaole Pointe Development LP, et aI. vs. County of MauL et aI., CV No.0700447 DAE-LEK; ORDER GRANTING IN PART AND DENYING IN PART
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAr I
KAMAOLE POINTE
DEVELOPMENT LP; ALAKU
POINTELP,
Plaintiffs,
vs.
COUNTY OF MAUl, et aI.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

CV. NO. 07-00447 DAE-LEK

ORDER DENYING PLAINTIFFS' MOTION FOR PARTIAL SUMMARY
WDGMENT; AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS' MOTION FOR SUMMARY mDGMENT
On November 24,2008, the Court heard Plaintiffs' and Defendants'
respective motions. Robert G. Klein, Esq., and Dayna H. Kamimura-Ching, Esq.,
appeared at the hearing on behalf of Plaintiffs; Madelyn S. D'Enbeau, Deputy
Corporation Counsel, appeared at the hearing on behalf of Defendants. After
reviewing the motions and the supporting and opposing memoranda, the Court
DENIES Plaintiffs Kamaole Pointe DevelopmentLP and Alaku Pointe LP's
Motion for Partial Summary Judgment (Doc. # 121) and GRANTS IN PART AND
DENIES IN PART Defendant's Motion for Summary Judgment (Doc. # 119).

EXHIBIT"

C-3 "

Case 1:07-cv-00447-DAE-LEK

Document 135

Filed 11/25/2008

Page 2 of 34

BACKGROUND
In December 2006, the Maui County Council ("Council") passed
Ordinance No. 3418, entitled the "Residential Workforce Housing Policy" (the
"Ordinance"), which requires developers to dedicate forty to fifty percent of the
total number of units or lots available in a residential development to affordable
housing. In lieu of providing actual units, the Ordinance provides that the
developer may either: (1) pay an in-lieu fee at the rate of30% of the total project
sales; (2) donate unimproved land valued at 200% of the in-lieu fee; or (3) donate
improved land valued at 100% of the in-lieu fee.
Plaintiffs are the owners of two parcels of land in Kihei, Maui, on
which they planned to construct two multi-family residential projects. Prior to the
passage of the Ordinance, Plaintiffs and their predecessors-in-interest invested
hundreds of thousands of dollars into the planning and design of these projects.
After determining that complying with the Ordinance would render their projects
economically infeasible, Plaintiffs appealed to the Council for a waiver from the
Ordinance on February 23, 2007 pursuant to Section 2.96.030 of the Ordinance.
On July 24, 2007, the Council held a Policy Committee meeting at which Plaintiffs
were invited to provide evidence that would justify a waiver. On August 21,2007,
the Council rejected Plaintiffs' appeal, finding that there was a reasonable nexus
2

Case 1:07-cv-00447-DAE-LEK

Document 135

Filed 11/25/2008

Page 3 of 34

between the impact of Plaintiffs' proposed developments and the need for
affordable housing on MauL
On August 23,2007, Plaintiffs filed their Complaint, which was
subsequently amended on September 6, 2007 (the "First Amended Complaint" or
"FAC"), alleging that the Ordinance: (1) violates Plaintiffs' constitutional rights;
(2) effects an impermissible "taking" of property; (3) violates Plaintiffs'
substantive due process and equal protection rights; and (4) violates the Hawai'i
Constitution. In addition, Plaintiffs contend that Defendants lacked authority to
enact the Ordinance and sought to enjoin its enforcement.
On February 28, 2008 and April 2, 2008, respectively, Plaintiffs and
Defendants filed motions for summary judgment. In an order filed on July 3, 2008
(the "July 3, 2008 Order"), the Court denied Plaintiffs' motion on the basis that
Plaintiffs' "unconstitutional conditions" claim was in fact an unripe facial takings
claim. Also in the July 3, 2008 Order, the Court granted in part and denied in part
Defendants' motion, granting the motion as to the unripe takings claims and
denying the motion as to Plaintiffs' equal protection and substantive due process
claims. The Court additionally found summary judgment unwarranted on
Plaintiffs' State law claims and declined Defendants' request to certify these issues
to the Hawai'i Supreme Court.
3
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On July 18,2008, Defendants moved for reconsideration of the July 3,
2008 Order ("Motion for Reconsideration"). On September 9,2008, the Court
granted in part and denied in part the motion (the "September 9,2008 Order"),
clarifying that Defendants' motion for summary judgment was granted with respect
to Plaintiffs' facial equal protection and facial due process claims, and denied with
respect to Plaintiffs' as-applied equal protection and as-applied due process claims.
The Court did not disturb its denial of summary judgment on the "class of one"
claim.
On August 13, 2008, the parties filed cross motions for summary
judgment. Understandably, both motions reflected the earlier July 3, 2008 Order
and were, thus, confusing in light of the decisions in the September 9,2008 Order.
At the September 29,2008 hearing on the second set of cross motions for summary
judgment, the Court denied the motions, without prejudice, as moot. The Court
then gave the parties leave to re-file dispositive motions with respect to any
remaining claims.
On October 20, 2008, Defendants filed a Motion for Summary
Judgment on the remaining claims. (Doc. # 119.) Specifically, Defendants argued
that (1) Plaintiffs' as-applied equal protection claim was not ripe and not factually
supported, (2) Plaintiffs' as-applied "class of one" equal protection argument must
4

Case 1:07-cv-00447-DAE-LEK

Document 135

Filed 11/25/2008

Page 5 of 34

fail because there is no other entity similarly situated, (3) Plaintiffs' due process
claims were not ripe and must fail because Plaintiffs do not have a protectable
property interest in their proposed proj ects, (4) the Hawai'i constitutional claims
must fail because there is a presumption of validity in validly enacted legislation,
and (5) the Ordinance does not conflict with and is not preempted by Hawai'i state
law. Plaintiffs opposed the motion on October 30,2008 (Doc. # 125) and
Defendants replied on November 6, 2008 (Doc. # 130).
Likewise, Plaintiffs filed a Motion for Partial Summary Judgment on
October 20,2008. (Doc. # 121.) Plaintiffs argued (1) their substantive due process
rights were violated, (2) their procedural due process rights were violated, and (3)
the Ordinance violates the equal protection clause as-applied to Plaintiffs.
Defendants filed an opposition on October 30,2008 (Doc. # 127) and Plaintiffs
replied on November 6, 2008 (Doc. # 129).
STANDARD OF REVIEW
1.

Motion for Summary Judgment
Rule 56 requires summary judgment to be granted when "the

pleadings, the discovery and disclosure materials on file, and any affidavits show
that there is no genuine issue as to any material fact and that the movant is entitled
to judgment as a matter oflaw." Fed. R. Civ. P. 56(c); see also Porter v. Cal. Del"t
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of Corrections, 419 F.3d 885, 891 (9th Cir. 2005); Addisu v. Fred Meyer, Inc., 198
F.3d 1130, 1134 (9th Cir. 2000). A main purpose of summary judgment is to
dispose of factually unsupported claims and defenses. Celotex Corp. v. Catrett,
477 U.S. 317, 323-24 (1986).
Summary judgment must be granted against a party that fails to
demonstrate facts to establish what will be an essential element at trial. See id. at
323. A moving party without the ultimate burden of persuasion at trial-- usually,
but not always, the defendant -- has both the initial burden of production and the
ultimate burden of persuasion on a motion for summary judgment. Nissan Fire &
Marine Ins. Co. v. Fritz Cos., 210 F.3d 1099, 1102 (9th Cir. 2000). The burden
initially falls upon the moving party to identify for the court those "portions of the
materials on file that it believes demonstrate the absence of any genuine issue of
material fact." T.W. Elec. Serv .. Inc. v. Pac. Elec. Contractors Ass'n, 809 F.2d
626,630 (9th Cir. 1987) (citing Celotex Corp., 477 U.S. at 323).
Once the moving party has carried its burden under Rule 56, the
nonmoving party "must set forth specific facts showing that there is a genuine
issue for trial" and may not rely on the mere allegations in the pleadings. Porter,
419 F.3d at 891 (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256
(1986)). In setting forth "specific facts," the nonmoving party may not meet its

6
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burden on a summary judgment motion by making general references to evidence
without page or line numbers. S. Cal. Gas Co. v. City of Santa Ana, 336 F.3d 885,
889 (9th Cir. 2003); Local Rule 56.1(f) ("When resolving motions for summary
judgment, the court shall have no independent duty to search and consider any part
of the court record not otherwise referenced in the separate concise statements of
the parties."). "[A]t least some 'significant probative evidence'" must be
produced. T.W. Elec. Serv., 809 F.2d at 630 (quoting First Nat'l Bank of Ariz. v.
Cities Servo Co., 391 U.S. 253, 290 (1968»). "A scintilla of evidence or evidence
that is merely colorable or not significantly probative does not present a genuine
issue of material fact." Addisu, 198 F.3d at 1134.
When "direct evidence" produced by the moving party conflicts with
"direct evidence" produced by the party opposing summary judgment, "the judge
must assume the truth of the evidence set forth by the nonmoving party with
respect to that fact." T.W. Elec. Serv., 809 F.2d at 631. In other words, evidence
and inferences must be construed in the light most favorable to the nonmoving
party. Porter, 419 F.3d at 891. The court does not make credibility determinations
or weigh conflicting evidence at the summary judgment stage. Id. However,
inferences may be drawn from underlying facts not in dispute, as well as from

7
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disputed facts that the judge is required to resolve in favor of the nonmoving party.
T.W. Elec. Serv., 809 F.2d at 631.
II.

Challenges to Ripeness
Defendants argue in both their Motion for Summary Judgment as well

as in opposition to Plaintiffs' Motion that Plaintiffs' as-applied equal protection
and due process claims are not ripe for review. Because ripeness is a question of
subject-matter jurisdiction, this Court will review Defendants' ripeness challenges
as if they were brought in a motion to dismiss under Federal Rule of Civil
Procedure 12(b)(1). See st. Clair v. City of Chico, 880 F.2d 199,201 (9th Cir.
1989).
In a motion to dismiss for lack of subject matter jurisdiction, the
plaintiff bears the initial burden of proving that subject matter jurisdiction exists.
Prescott v. United States, 973 F.2d 696, 701 (9th Cir. 1992). Upon a motion to
dismiss pursuant to Rule 12(b)(1), a party may make a jurisdictional attack that is
either facial or factual. Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th
Cir.2004). A facial attack occurs when the movant "asserts that the allegations
contained in a complaint are insufficient on their face to invoke federal
jurisdiction." Id. A factual attack occurs when the movant "disputes the truth of

8
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the allegations, that by themselves, would otherwise invoke federal jurisdiction."
Id.
Where, as here, the movant makes a factual attack on jurisdiction, the
court may review evidence beyond the complaint. See Savage v. Glendale Union
High Sch., 343 F.3d 1036, 1039 n.2 (9th Cir. 2003). In resolving an attack on the
facts, a court may weigh evidence to determine whether it has jurisdiction, as long
as the jurisdictional facts are not intertwined with the merits. Rosales v. United
States, 824 F.2d 799, 803 (9th Cir. 1987) (holding jurisdictional facts as to date of
accrual of medical malpractice claim were intertwined with factual findings of
onset of medical ailment). In such circumstances, "no presumptive truthfulness
attaches to plaintiffs allegations, and the existence of disputed facts will not
preclude the trial court from evaluating for itself the merits of jurisdictional
claims." Thornhill Publ'g Co., Inc. v. Gen. Tel. & Elecs. Corp., 594 F.2d 730, 733
(9th Cir. 1979). "Once the moving party has converted the motion to dismiss into
a factual motion by presenting affidavits or other evidence properly brought before
the court, the party opposing the motion must furnish affidavits or other evidence
necessary to satisfy its burden of establishing subject matter jurisdiction." Savage,
343 F.3d at 1039 n.2.

9
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DISCUSSION
I.

Ripeness
At the outset, this Court addresses the threshold question of whether

Plaintiffs' claims are ripe for review. Defendants argue in both their Motion for
Summary Judgment as well as in opposition to Plaintiffs' Motion that Plaintiffs'
as-applied equal protection and due process claims are not ripe because Plaintiffs
have failed to obtain a "final decision." Plaintiffs claim, on the other hand, that the
Council's denial of a waiver from the Ordinance constituted a final decision and
their claims are therefore ripe. Because this issue underlies the viability and scope
of Plaintiffs' constitutional claims, this Court will address ripeness first.
The final decision requirement arises out of takings jurisprudence
under the Fifth Amendment. This Court has already outlined the relevant law on
the final decision requirement in the takings context in the July 3, 2008 Order, in
which this Court granted Defendants' Motion for Summary Judgment on
Plaintiffs' takings claims as unripe. In the interests of clarity, however, this Court
will summarize the origins of the final decision requirement and its relevance to
the as-applied challenges presented in this round of motions.
The Supreme Court has placed two hurdles in the way of a takings
claim brought in federal court against states "and their political subdivisions.
10
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Williamson County Reg'l Planning Comm'n v. Hamilton Bank of Johnson City,
473 U.S. 172, 186 (1985). First, a plaintiff must obtain a final decision regarding
the application of the regulation to the property at issue before the government
entity charged with its implementation. Id. The reason for this requirement is that
the complex factors involved in a takings claim "simply cannot be evaluated until
the administrative agency has arrived at a final, defmitive position regarding how it
will apply the regulations at issue to the particular land in question." Id. at 190-91.
Second, a plaintiff must seek compensation through the procedures provided by the
state before turning to the federal courts. Id. at 194.
The Ninth Circuit has held that the first ofthese Williamson County
ripeness requirements - that of a final decision - is applicable in as-applied
substantive due process and equal protection claims brought to challenge the
application of land use regulations. See Hoehne v. County of San Benito, 870 F.2d
529,532 (9th Cir. 1989); Kinzli v. City of Santa Cruz, 818 F.2d 1449, 1455-56
(9th Cir.), as amended, 830 F.2d 968 (1987), cert. denied, 484 U.S. 1043 (1988);
Shelter Creek Dev. Corp. v. City of Oxnard, 838 F.2d 375,379 (9th Cir. 1988),
cert. denied, 488 U.S. 851 (1988); Herrington v. County of Sonoma, 857 F.2d 567,
569 (9th Cir. 1988). The Ninth Circuit has also held that the final decision
requirement may likewise be applicable to related procedural due process claims.
11
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Herrington, 857 F.2d at 570 (applying final decision requirement to procedural due
process claim); Hoehne, 870 F.2d at 532; Kinzli, 818 F.2d at 1456 (no denial of
procedural due process because substantive due process claim not ripe); Norco
Constr., Inc. v. King County, 801 F.2d 1143, 1145 (9th Cir. 1986) (final decision
requirement applicable to procedural due process claim for unlawful delay in
processing development application); Traweek v. City of San Francisco, 920 F.2d
589, 593-94 (9th Cir. 1990) (ripeness requirement that applies to takings claims
also applies to claims for denial of substantive due process, equal protection, and
procedural due process). Once again, the policy behind requiring a final decision
before a court can adjudicate these constitutional claims is that "it is generally
impossible to detennine the extent of the infringement absent a final determination
by the relevant governmental body." Sinaloa Lake Owners Ass'n v. City of Simi
Valley, 882 F.2d 1398, 1404-05 (9th Cir. 1989), overruled on other grounds
Annendiz v. Penman, 75 F.3d 1311, 1326 (9th Cir. 1996).
The Supreme Court has stated that a "final and determinative
determination" under this ripeness doctrine must expose the "nature and extent of
permitted development." MacDonald. Sommer & Frates v. Yolo County, 477 U.S.
340,350 (1986) (applying final decision requirement in takings context). The
Ninth Circuit has interpreted this to mean that a "fmal decision" requires at least
12
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two decisions against the landowners: (1) a rejected development plan, and (2) a
denial ofa variance. See Kinzli, 818 F.2d at 1454; Herrington, 857 F.2d at 579.
In Kinzli, for example, the Ninth Circuit applied the final decision
requirement and ordered dismissal of takings, equal protection, and substantive due
process claims. In that case, the Santa Cruz City Council enacted a zoning
ordinance which limited the uses available to greenbelt land. Kinzli, 818 F .2d at
1452. Owners of land within the zoning ordinance attempted to sell their property
under a contract conditioned on city approval of residential development. Id. The
potential purchaser filed an application for such approval, but abandoned it upon
being informed that the city would not provide water services to the land. Id.
Without submitting a follow-up request for a permit allowing any
,

other use of the property, the landowners brought an action alleging that
application of the ordinance constituted a taking, a denial of equal protection, and a
denial of substantive due process. Id. The Ninth Circuit concluded none of the
landowners claims were ripe for adjudication because they had not secured or even
attempted to secure a decision on either the development plan itself or a variance
from that plan. Id. at 1453. As a result, the Court concluded no final decision had
been reached and, thus, the claims were unripe for adjudication. Id.
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In this case, there is no dispute that Plaintiffs brought an appeal to the
County Council requesting a waiver from the strictures of the Ordinance. The
appeal for a waiver was denied. It is also undisputed that Plaintiffs have not filed
any formal application or submitted a development plan under the Ordinance.
Thus, while Plaintiffs may have received a sufficient denial of a variance in the
form of the Council's waiver rejection, it is clear from the record that Plaintiffs
have not received a final decision from the Council rejecting their development
plan. Under the final decision jurisprudence, Plaintiffs' as-applied due process and
equal protection claims must fail because they are unripe.
Plaintiffs argue that the denial ofthe waiver itself constitutes a
sufficiently final decision and that the Court ~as enough information about the
Ordinance to rule on its constitutionality. There is good reason, however, for the
requirement of both a decision on the underlying development plan and a decision
on any variance or waiver. The motivation behind the final decision ripeness
requirement is to provide the court with sufficient facts to determine how the
regulation will be applied to the plaintiff. See Shelter Creek, 838 F.2d at 378
("courts are in no position to assess the constitutionality of the ordinance 'until a
final decision is made as to how the regulations will be applied to [the
landowner's] property."') (citing Williamson County, 463 U.S. at 200). Requiring
14
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decisions on both the development plan and any variances therefrom informs the
court ''whether the initial decisionmaker has arrived at a definitive position on the
issue that inflicts an actual, concrete injury." Id.
Without a determination on the actual development plan, the court is
left without sufficient facts to assess the Ordinance's constitutionality. Indeed, this
Court calU10t assess whether the Ordinance as-applied to the Plaintiffs violates
their equal protection or due process rights when, in fact, the Ordinance has not yet
been applied to the Plaintiffs. Although Plaintiffs point out there are a limited
number of options under the Ordinance which the Council could choose to apply to
Plaintiffs, it is not the prerogative of the Court to speculate as to which option the
Council may choose. The final decision requirement is precisely designed to take
this guess work out of the hands of the Court and place the burden on plaintiffs
alleging constitutional violations to provide the Court with a fmal decision that
may be properly evaluated.
Plaintiffs claim that they decided not to submit a Workforce Housing
Agreement development plan to the Council because, after consulting with experts,
Plaintiffs determined that any outcome under the Ordinance would be costprohibitive and Plaintiffs would be forced to operate at a loss. Considering

15
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Defendants' statements that it intended to enforce the Ordinance as written,
Plaintiffs assert that the waiver was the "only practical alternative" available.
Although not explicitly argued, it appears Plaintiffs are claiming that
submission of a development plan would be a futile exercise. It seems Plaintiffs
are seeking refuge in an exception to the final decision requirement in which the
requirement of submission of a development plan is excused if such application
would be an "idle and futile act." Kinzli, 818 F.2d at 1454 (quoting Martino v.
Santa Clara Valley Water Dist., 703 F.2d 1141, 1446 n.2 (9th Cir. 1983), cert.
denied 464 U.S. 847 (1983». Under this "futility exception," however, the
plaintiff has a "heavy burden of showing that compliance with local ordinances
would be futile." Am. Sav. & Loan Ass'n v. County of Marin, 653 F.2d 364,371
(9th Cir. 1981).
The precise test for whether the futility exception applies has not been
clearly articulated. See Kinzli, 818 F.2d at 1454. Although it is unclear how many
reapplications may trigger the exception, the Ninth Circuit in Kinzli stated that the
exception is unavailable unless and until the landowner has submitted at least one
"meaningful application" for development and one "meaningful application" for a

16
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variance.! Id. at 1455 & n.6; accord Lake Nacimiento Ranch Co. v. County of San
Luis Obispo, 830 F.2d 977,980 (9th Cir. 1987).
In this case, once again, it is undisputed that Plaintiffs have failed to
submit a Workforce Housing Agreement development plan of any kind to the
Council under the Ordinance. Moreover, Plaintiffs' claims that the clear language
of the Ordinance indicates that application would prove "economically infeasible"
are irrelevant. The Kinzli Court explicitly rejectedsuch economic-based iterations
of the futility exception. Kinzli, 818 F.2d at 1454. The district court found that the
futility exception applied to the landowners' claims because application would be
futile if the ordinance "deprives plaintiffs of any beneficial use." Id. The district
court then went on to apply what the Ninth Circuit deemed a "marketability" test
for futility, in which the district court decided any application would have been

!This Court recognizes the inherent contradiction in having an exception to
an application requirement require submission of applications. See Zilber v. Town
of Moraga, 692 F. Supp. 1195, 1199 (N.D. Cal. 1988) (criticizing the logic of
Kinzli's "meaningful application" test). Kinzli and its progeny, however, indicate
that the "meaningful application" requirement that triggers the futility exception is
designed to provide a forum for developers who have repeatedly submitted
legitimate development plans to local agencies only to have them continuously
delayed or denied. Moreover, this Court is bound by Ninth Circuit authority which
has, in this area of law, repeatedly reinforced the "meaningful application" test.
See Zilber, 692 F. Supp. at 1200 (acknowledging that "although this Court is less
than comfortable with the Kinzli rule, it is well established in this circuit and .
therefore binding upon the Court").
17

Case 1:07-cv-00447-DAE-LEK

Document 135

Filed 11/25/2008

Page 18 of 34

futile because no plan could "satisfy the requirements of [the ordinance] and still ..
. interest potential purchasers." Id. The Ninth Circuit, however, explicitly rejected
the beneficial use and marketability tests for determining the futility exception.
Instead, the Court established the "meaningful application" test and has continued
to apply that test to later cases. See~, Lake Nacimiento, 830 F.2d at 980;
Shelter Creek, 838 F2d at 379. Plaintiffs' arguments as to the futility of submitting
an application are thus unavailing as they failed to submit a meaningful application
for a development plan to the Council.
Accordingly, Plaintiffs' as-applied substantive due process and equal
protection claims brought to challenge the application of the land use Ordinance
are unripe for review and are dismissed. Specifically, this Court DISMISSES
Plaintiffs' following claims: (1) application of the Ordinance violates substantive
due process because it is arbitrary, unreasonable, and not rationally related to a
legitimate governmental purpose2 ; (2) the Ordinance violates general as-applied

2Jt was unclear from Plaintiffs' Motion for Partial Summary Judgment
whether Plaintiffs were separately claiming that the denial of the waiver itself
violated substantive due process. (See PI. 's Motion Section IV.A.b.) In essence,
Plaintiffs argued that the Council's fmding ofa nexus between the impact of their
development and the number of workforce housing units was arbitrary and without
basis. To the extent that it was Plaintiffs' intention to put forth such an argument,
this Court must nevertheless dismiss due to unripeness. As stated above, the fmal
decision requirement applies to as-applied substantive due process claims brought
(continued ... )

18

Case 1:07-cv-0044 7 -DAE-LEK

Document 135

Filed 11/25/2008

Page 19 of 34

equal protection principles because there is no rational relationship between the
targeting of Plaintiffs and a legitimate government purpose. 3
In addition, Plaintiffs' state constitutional substantive due process and
equal protection claims are dismissed as unripe as well. Although cases only apply
the fmal decision requirement in the context of due process and equal protection
challenges under the United States Constitution, ripeness is an issue of subject
matter jurisdiction which limits the "cases or controversies" that a federal district
court may properly hear. See generally 5 C. Wright & A. Miller, Federal Practice

2( ... continued)
to challenge the application of land use regulations. The question of whether a
waiver should have been granted implicates the application of the Ordinance to the
Plaintiffs. In other words, in order to determine whether the Council's decision to
deny the waiver was arbitrary under substantive due process analysis, this Court
would need to analyze the language of the waiver provision, which specifically
requires the absence of a nexus between "the impact of the development and the
number of workforce housing units or in lieu fees/land required." Plaintiffs have
not, however, filed a development plan nor have they received a final decision on
the "number of workforce housing units or in lieu fees/land required." Therefore,
this Court would have no way to evaluate the Council's decision. This lack of
evidence is precisely the situation envisioned by the "final decision" requirement
and, thus, Plaintiffs' substantive due process claims, if any, concerning the waiver
decision are not ripe.
3In spite of this Court's findings in its July 3, 2008 Order and Defendants'
arguments to the contrary, Plaintiffs continue to argue that they are not asserting a
violation of "class of one" equal protection. This Court fmds nevertheless that
either articulation of the equal protection claim is dismissed as unripe according to
the fmal decision rule.
19
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& Procedure § 1350 (1969). As such, it is not a question about the state or federal
nature of the challenge but rather a question as to this Court's jurisdiction to
review the challenge. Since federal courts may only hear cases in which the issues
are ripe, the state substantive due process and equal protection claims are
dismissed as unripe as well under the final decision analysis. 4 Id.
This Court does not, however, dismiss on ripeness grounds Plaintiffs'
claim for violation of procedural due process. The fmal decision requirement has
been applied to procedural due process claims that were brought to challenge the
application of land use regulations. See Herrington, 857 F.2d at 570; Norco
Constr., 801 F.2d at 1145. In Herrington, for example, the Plaintiffs claimed their
procedural due process rights had been violated because they were not given
adequate notice or an opportunity to be heard in regards to several of the county's
decisions about the application of the local ordinance to their land. See
Herrington, 834 F.2d at 1493. Similarly, in Norco, the plaintiffs claimed their
procedural due process rights had been violated because the county refused to act

41t must be noted that Plaintiffs' articulation of the nature of their state
constitutional claims was extremely weak. A careful review of Plaintiffs'
Opposition Motion reveals nothing more than broad assertions concerning the
presumption of validity in duly enacted ordinances and comparisons with federal
law. Such arguments properly fall within a facial analysis of constitutional claims.
Nevertheless, to the extent that there are any state constitutional claims to assess,
they are dismissed on ripeness grounds.
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on their development application at all and caused unreasonable delay. Norco, 801
F.2d at 1144. In both cases, the Ninth Circuit approved use of the final decision
analysis and in both cases the procedural due process claim concerned the manner
in which the government agency applied the zoning ordinances to the plaintiffs'
land.
In this case, however, Plaintiffs' procedural due process claim
concerns the alleged lack of process employed by the Council in evaluating the
appeal for a waiver. The decision reached by the Council did not apply the
strictures of the Ordinance to Plaintiffs' land. The Council's decision on the
waiver did not, for instance, require Plaintiffs to dedicate 50% of their land to
affordable housing units or impose a 30% in-lieu fee. As such, the waiver hearing
process that resulted in the decision did not involve a "challenge to application of
land use regulations" to the land.
Moreover, the policy concerns underlying the final decision
requirement are not implicated by a determination on the merits of the procedural
due process challenge to the waiver process. There is sufficient evidence in the
record to evaluate the legitimacy of the Council's waiver hearing and this Court
need not await a development application by the Plaintiffs to assess the hearing's
constitutionality. (See Section II, infra.) While this Court will not hear a
21
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substantive due process claim regarding the arbitrariness of the decision reached by
the Council (see footnote 2, supra), this Court is in a position to evaluate the
method used by the Council to come to its decision. Accordingly, this Court
determines that Plaintiffs' procedural due process claim as to the legitimacy of the
Council hearing is ripe for review and will be assessed according to the summary
judgment standard of review.
II. Plaintiffs' Motion for Partial Summa!), JudgmentS
In moving for partial summary judgment, Plaintiffs contend that the
process by which the Council denied their waiver request violated procedural due
process. Namely, Plaintiffs argue that: (1) the Council members' motivations were
purely political and evinced an irrational bias against residential developers which
did not provide a neutral forum for adjudication oftheir claims; and (2) the
appearance of due process was merely a "sham" as statements by Council members
indicate that they had prior to th~ hearing decided to not grant any waivers. 6

SBecause Plaintiffs' other claims have been dismissed for want of subjectmatter jurisdiction, this Court will only analyze the remaining procedural due
process claim in its summary judgment review.
6These arguments were gleaned from the procedural due process section of
Plaintiffs' Motion (Section IV.A.2) as well as from the section on substantive due
process (Section IV.A.I). Despite having dismissed the substantive due process
claim on ripeness grounds, this Court will read Plaintiffs' Motion as a whole in
(continued... )
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To obtain relief on a procedural due process claim, the plaintiff must
establish the existence of "(1) a liberty or property interest protected by the
Constitution; (2) a deprivation of the interest by the government; [and] (3) lack of
process." Portman v. County of Santa Clara, 995 F.2d 898,904 (9th Cir. 1993)
(brackets in original). Thus, a threshold requirement to a procedural due process
claim is the plaintiffs showing of "a liberty or property interest protected by the
Constitution." Wedges/Ledges of Cal. v. City of Phoenix, 24 F.3d 56, 62 (9th Cir.
1994) (citing Bd. of Regents v. Roth, 408 U.S. 564, 569 (1972». "To have a
property interest, a person clearly must have more than an abstract need or desire."
Nunez v. City of Los Angeles, 147 FJd 867, 872 (9th Cir. 1998). "A mere
'unilateral expectation' of a benefit or privilege is insufficient; the plaintiff must
'have a legitimate claim of entitlement to it.'" rd. (quoting Roth, 408 U.S. at 577).
Protected property interests are not created by the Constitution, but by
"existing rules or understandings that stem from an independent source such as
state law rules or understandings that secure certain benefits and that support
claims of entitlement to those benefits." Thornton v. City of St. Helens, 425 F Jd
1158, 1164 (9th Cir. 2005) (citing Roth, 408 U.S. at 577). "A reasonable

6( ... continued)
order to give full consideration to the thrust of their procedural claims.
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expectation of entitlement is determined largely by the language of the statute and
the extent to which the entitlement is couched in mandatory terms."
Wedges/Ledges of Cal., 24 F.3d at 62 (internal quotation omitted); see also Town
of Castle Rock v. Gonzales, 545 U.S. 748, 760 (2005) (noting that property
interests arise only when the relevant state law provisions "truly ma[k]e [the
conferral of the benefit] mandatory").
Plaintiffs claim they have a protectable property interest in obtaining a
building permit. However, Plaintiffs' citation to Parks v. Watson, 716 F.2d 646,
656-57 (9th Cir. 1983), does not support such a claim. In Parks, the plaintiff
claimed to have a property interest in his street vacation petition based on a state
statute that required certain procedures for consideration of the petitions. Id. While
the Ninth Circuit did hold that state statutes providing for particular procedures
may amount to entitlements protected by due process, the Court also held that such
instances would be limited to when "the procedural requirements were intended to
operate as a 'significant substantive restriction' on the agency's actions." Id. at
657 (quoting Jacobson v. Hannifin, 627 F.2d 177,180 (9th Cir. 1980)). In other
words, when the statute commits the substance of decisions to the discretion of the
agency, the procedural guarantees provided by the statute will "not enhance an
applicant's expectation of obtaining a license to a degree sufficient to create a
24
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protectable interest." Jacobson, 627 F.2d at 180 (holding that a property interest
existed because once the procedural conditions were met, the city lacked
discretionary powers).
In this case, the procedural language ofthe waiver provision leaves
ample discretion to the Council and therefore Jacobson and Parks actually militate
against a finding of a protectable property interest. The Ordinance provides that
"[a] developer of any development subject to [the Ordinance] may appeal to the
council for a reduction, adjustment, or waiver of the requirements based upon the
absence of any reasonable relationship or nexus .... " (The Ordinance § 2.96.030.)
No mandatory language exists in the Ordinance that demands a particular outcome;
rather, the Council is given discretion to grant waivers in light of certain criteria.
Accordingly, Plaintiffs are incorrect that the procedural language of the waiver
provision presents an entitlement rising to the level of a protectable property right.
Plaintiffs properly assert, however, that their land use expectations
constitute protected entitlements. The right of a landowner to devote his land to
any legitimate use "is properly within the protection of the Constitution." See
Harris v. County of Riverside, 904 F.2d 497, 503 (9th Cir. 1990) (quoting
Washington ex reI. Seattle Title Trust Co. v. Roberge, 278 U.S. 116, 121 (1928».
Plaintiffs, in applying for the waiver, were attempting to develop their land for the
25
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legitimate use of residential housing. 7 Plaintiffs therefore had a protectable
property interest in legitimate use oftheir land and the Council's denial of the
appeal for a waiver deprived Plaintiffs of that protected property interest.
Having found a deprivation of a protectable property interest, the next
step for this Court is to determine whether there was a constitutional lack of
process. 8 The fundamental requirements of procedural due process are notice and
an opportunity to be heard before the government may deprive a person of a
protected liberty or property interest. See Mathews v. Eldridge, 424 U.S. 319, 333
(1976). Mathews applied a flexible standard of due process that weighs the
governmental against the private interests asserted. Id. at 334-35. At minimum,
however, Mathews requires that a party have an opportunity to be heard "at a

7Defendants claim that Plaintiffs' use of land cannot be legitimate if it does
not meet the provisions of the Ordinance. However, that argument is circular.
Plaintiffs' use would only be illegitimate or illegal upon the Council's denial of the
waIver.
8Defendants claim that Plaintiffs do not have standing to allege a deprivation
of a protectable property interest because it was, in fact, Plaintiffs' predecessors-ininterest who applied for the waiver. However, the developer identified in the
appeal for a waiver was "Nokaoi Development, LP and its affiliates." (See PI.'s
Ex. 4 at l)(emphasis added). Moreover, Defendants' pleadings have continued to
acknowledge that the appeal was filed on Plaintiffs' behalf. (See Defs.' Answer to
FAC, PI.' sEx. 7 at ~ 12 ("County Defendant admits Plaintiffs filed an appeal and
request for waiver as to both projects .... ").) As such, Plaintiffs have standing to
challenge the waiver proceeding on procedural due process grounds.
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meaningful time and in a meaningful manner." Id. at 333 (quoting Armstrong v.
Manzo, 380 U.S. 545, 553 (1965)).
Plaintiffs do not dispute that they received adequate notice of the
hearing and were allotted time in which to speak. The crux of their argument rests
instead on the idea that the hearing was at all times a sham and the Council
members never intended to provide an opportunity to be heard "in a meaningful
manner." Id. With respect to Plaintiffs' argument that the Council's actions
exposed the hearing as a "sham," Plaintiffs are correct that there is probative
evidence supporting an inference of bias on the part of some members of the
Council. (See Minutes of July 24, 2007 Policy Comm. Mtg., PI. 's Ex. 5 at 11.)
Council member Victorino's statements are particularly problematic. During the
hearing on Plaintiffs' waiver appeal, Council member Victorino stated: "So I think
when someone comes in and asking for a waiver ... they've gotta understand
we're not gonna give waivers .... We've talked about it. We had a conference
last week Friday on it, and we're not gonna change our mind." (Id.) Such
language indicates that the Council may not have given Plaintiffs legitimate,
meaningful consideration in violation of their procedural due process rights.
Moreover, Plaintiffs highlight evidence that demonstrates bias against
residential developers and controlling political motivations. (See PI. 's Ex. 13 at
27
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113 (Member Mateo: "For too long, the developers have been running the ...
candy shop, enjoying the treats and sweets. This [Ordinance] sends a direct notice
that the candy shop is under new management and there will be change."); Ex. 14
at 36 (testifier commented on Council's perception that "developers are money
driven and evil"), at 141 (Member Anderson: "I especially applaud Chairman
Danny Mateo for having the guts and the bravery to stand strong despite all the
bitching and moaning by those whose pockets are heavy with profits from Maui
No Ka Oi.")).
Defendants, however, argue that the evidence demonstrates that
Council members reviewed Plaintiffs' proposal and determined, after proper
consideration, that a waiver was not warranted. (PI.' s Oct. 2008 CSOF, Ex. 5 at 12
(Member Johnson: "I read through their appeal, and frankly they don't talk about
the number of units ... Because even if you read through their rationale, ifit's to
be called a rationale, it makes no sense .... "); Ex. 5 at 11 (Member Baisa: "I read
what was available and I'm sorry that more was not available, but based on what 1
read, 1 was not convinced that we should give a waiver.")).
It is clear, then, that a genuine issue of material fact exists as to the
nature and quality of the Council's consideration of Plaintiffs' waiver appeal. The
question of whether Plaintiffs' opportunity to be heard was "meaningful" is
28
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complex, and requires credibility judgments that are more properly suited for a
jury. Accordingly, this Court DENIES Plaintiffs' Motion for Partial Summary
Judgment and DENIES Defendants' Motion for Summary Judgment as to the
procedural due process claim.
III. Defendants' Motion for Summary Judgment
Defendants assert that summary judgment is warranted on Plaintiffs'
claim that the Council lacked statutory authority to enact the Ordinance because
municipal corporations are forbidden from imposing impact fees, like the exactions
and in-lieu fees mandated by the Ordinance, for affordable housing. Defendants
acknowledge that Hawaii Revised Statutes § 141 prohibits them from establishing
affordable housing impact fees but argue that nothing in the statute prohibits them
from conditioning the issuance of building permits and subdivision approval on
affordable housing conditions. Moreover, Defendants aver that there is no conflict
between the Ordinance and Hawaii Revised Statutes §§ 46-141 to 46-148 and, as
such, no question of whether the Ordinance is preempted by State law. Finally,
Defendants assert that if the Court is not inclined to grant summary judgment
disposing of all of Plaintiffs' federal claims, the Court should certify the
preemption question to the Hawai'i Supreme Court. For the reasons set forth
below, the Court fmds that the Ordinance's in-lieu fee provision does not conflict
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with State statute and, as a result, summary judgment is appropriate on this issue.
With no issue remaining as to preemption, Defendants' request for certification is
moot.
"Municipal corporations are solely the creation of the State. As such
they may exercise only those powers which have been delegated to them by the
State legislature." In re Application of Anamizu, 481 P .2d 116, 118 (Haw. 1971)
(internal citations omitted). Haw. Rev. Stat. § 46-1.5 delegates to the counties the
power
to enact ordinances deemed necessary to protect health,
life, and property, and to preserve the order and security
of the county and its inhabitants on any subject or matter
not inconsistent with~ or tending to defeat. the intent of
any state statute where the statute does not disclose an
express or implied intent that the statute be exclusive or
unifonn throughout the State[.]
Haw. Rev. Stat. § 46-1.5(13) (emphasis added).
Turning to the specific inquiry before the Court, § 46-142 provides
that counties may impose impact fees for any development not involving water
supply or service, but that these impact fees may be imposed only for those types
of public facility capital improvement projects specifically identified in a county
comprehensive plan or a facility needs assessment study. Haw. Rev. Stat. § 46142. As previously established, one option available to developers under the
30
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Ordinance is to pay an in-lieu fee equal to 30% of the average projected sales price
of the market rate dwelling units. (The Ordinance § 2.96.040(B)(4)(a).)
Therefore, the pertinent questions facing this Court for purposes of determining
whether a genuine issue of fact exists as to Plaintiffs' claim that the Ordinance was
invalidly enacted are: (1) does the in-lieu fee provision of the Ordinance amount to
an impact fee?; and, (2) if so, does this impact fee go towards public facility
improvement projects identified in Maui's comprehensive plan or facility needs
assessment study? The Court answers the first question in the negative and,
therefore, does not reach the second question.
Impact fees are "charges imposed upon a developer by a county or
board to fund all or a portion of the public facility capital improvement costs
required by the development from which it is collected, or to recoup the cost of
existing public facility capital improvements made in anticipation of the needs of a
development." Haw. Rev. Stat. § 46-141. The term "public facility capital
improvement costs" means "costs of land acquisition, construction, planning and
engineering, administration, and legal and financial consulting fees associated with
construction, expansion, or improvement of a public facility."
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On the other hand, the Ordinance specifies that the in-lieu fee "shall
accrue to the affordable housing fund, which shall be established in the County
budget for the purpose of enhancing and supporting housing needs and programs
of income-qualified households and special housing target groups [.]" (The
Ordinance § 2.96.040(B)(4)(a).) Clearly, the Ordinance's assessment of a fee for a
general affordable housing fund stands in marked contrast to payments made for
the specific purpose of offsetting the cost of capital improvement projects directly
attributable to a development. Furthermore, "public facility capital improvement
costs do not include expenditures for required affordable housing, routine and
periodic maintenance, personnel, training, or other operating costs." Haw. Rev.
Stat. § 46-141 (emphasis added). In light of this plain language, the Court finds
that the Ordinance's in-lieu fee does not constitute an "impact fee" as defined by
Hawaii Revised Statutes § 46-142 and, resultingly, th~ Ordinance does not conflict
with State law. In light of the foregoing, the Court GRANTS summary judgment
to Defendants to the extent that Plaintiffs' preemption claim is premised on the
"impact fees" argument.
As noted in Plaintiffs' opposition, however, Plaintiffs also allege in
the F AC that the Ordinance invalidly delegates to the Council the power to
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adjudicate appeals requesting a waiver. The Maui County Charter, Plaintiffs
contend, properly vests this authority with the Board of Variances and Appeals.
Defendants set forth no argument or probative evidence addressing this component
of Plaintiffs' preemption claim. As such, to the extent that Plaintiffs' preemption
claim is premised on this issue, summary judgment is not warranted. The Court,
therefore, DENIES summary judgment with respect to this issue.
CONCLUSION
For the reasons stated above, the Court DENIES Plaintiffs' Motion for
Partial Summary Judgment AND GRANTS IN PART AND DENIES IN PART
Defendants' Motion for Summary Judgment. Specifically, this Court (1)
DISMISSES Plaintiffs' as-applied substantive due process and equal protection
claims under both the United States and Hawaii constitutions as unripe, (2)
DENIES Plaintiffs' Motion for Partial Summary Judgment as to its as-applied
procedural due process claim, (3) DENIES Defendants' Motion for Summary
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Judgment as to Plaintiffs' procedural due process claim, and (4) DENIES
Defendants' Motion for Summary Judgment on Plaintiffs' preemption claim under
Hawaii Revised Statutes §§ 46-141 to 46-148.

IT IS SO ORDERED.
DATED: Honolulu, Hawai'i, November 25,2008.

Kamaole Pointe Development LP, et a1. vs. County ofMaui, et aI., CV No.0700447 DAE-LEK; ORDER DENYING PLAINTIFFS' MOTION FOR PARTIAL
SUMMARY JUDGMENT; AND ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
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Chapter 11
HOUSING
Article 1. Affordable Housing.
Section 11-1.
Title.
This article shall be referred to as the County ofHawai'i affordable housing policy.
(1998, Ord. No. 98-1, sec. 2; Am. 2005, Ord. No. 05-23, sec. 2.)
Section 11-2.
Objectives.
The objectives of this affordable housing policy are to:
(1) Implement goals and policies of the general plan;
(2) Promote and assist private development of housing for senior citizens, persons with disabilities and
qualified households;
(3) Use available governmental grants and funds in the development of affordable housing and increase
the capabilities of qualified households to obtain affordable housing;
(4) Support innovative, lower-cost approaches which may be used in the development of affordable
housing;
(5) Require large resort and industrial enterprises to address related affordable housing needs as a
condition of rezoning approvals, based upon current economic and housing conditions;
(6) Require residential developers to include affordable housing in their projects or contribute to
affordable housing off-site.
(1998, Ord. No. 98-1, sec. 2; Am. 2005, Ord. No. 05-23, sec. 2.)
Section 11-3.
Definitions.
The following words and phrases, unless the context otherwise requires, are defined as follows:
(1) "Affordable housing" means dwelling units which may be rented or purchased at cost levels which
can be afforded by persons or families who are within the definition of "qualified households," as
provided herein;
(2) "Affordable housing income guidelines" means those household income levels which shall be
published annually by the Office of Housing and Community Development and as described further
herein;
(3) "Fifteen mile radius" means the distance from the site in question as measured in a straight line
from the boundary of the parcel being rezoned;
(4) "Qualified households" mean an individual or two or more related by blood, state-sanctioned
adoption, foster parentage, guardianship, or marriage, occupying a dwelling unit and whose total
household income is within the affordable housing income guidelines or who would otherwise
qualify in a state or federal affordable housing program;
(5) "Affordable unit" or "affordabJe,housing unit" means a lot or dwelling unit for sale or lease which
serves as the primary residence for the respective buyer or renter and is affordable to qualified
households earning no more than the percentages of the median income in the County of Hawai'i as
stated in this chapter;
(6) "Eligible buyer" means a person who meets eligibility requirements, including income limitations,
as established by rule.
(1998, Ord. No. 98-1, sec. 2; Am. 2005, Ord. No. 05-23, sec. 2; Am. 2005, Ord. No. 05-111, sec. I; Am. 2007,
Ord. No. 07-109, sec. I.)
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Section 11-4.
Affordable housing requirements.
(a) The affordable housing requirements shall apply to:
(1) All new rezonings that may create a,dditional residential uses, including rezonings, to RS, RD, RM,
RCX, RA and FA districts, and APD'rezonings where lot sizes are less than five acres, and CO, CV,
CN and PD districts when residential uses are established in those districts;
(2) All new rezonings to resort, including hotels established in V, CV, CO, CDH or PD districts;
(3) All new rezonings to ML, MO, and MCX districts;
(4) All prior rezoning actions which contain affordable housing conditions that have not been satisfied
as of the effective date of this ordinance, or to which the County has not agreed previously as to the
specific means of satisfying the requirements.
(b) Requirements for residential uses.
(1) Four or fewer residential units or lots: no requirement;
(2) Five or more residential units or lots: the applicant must earn affordable housing credits equal to
twenty percent of the number of units or lots (rounded to the nearest .5);
(3) Time share units shall be considered as residential units.
(c) Requirement for resort and hotel uses.
Resort and hotel uses generating more than one hundred employees on a full-time equivalent basis must
earn one affordable housing credit for every four full-time equivalent jobs created.
(d) Requirements for industrial uses.
(1) The industrial uses that must fulfill the affordable housing requirements are any uses allowed as of
right in an ML or MO district, except for home improvement centers, and any uses that are also
allowed as of right in a CO district.
(2) Credits required.
(A) Individual industrial enterprises generating more than one hundred employees on a full-time
equivalent basis must earn one affordable housing credit for every four full-time equivalent
jobs created.
.~."
(B) Rezonings to ML, MO, or MCX, approved after August 22,2007 with a potential to generate
more than one hundred employees on a full-time equivalent basis must earn one affordable
housing credit for every four full-time equivalent jobs created.
(i) At the time of rezoning, the potential job generation shall be assumed to be ten full-time
equivalent jobs per acre to determine whether subsequent development within the rezoned
area must satisfy an affordable housing requirement.
(ii) At the time of plan approval, pursuant to section 11-9(b), the affordable housing
requirement shall be based upon ten full-time equivalent jobs per acre, or one per 1,000
square feet of gross floor area, whichever is greater, provided that the administrator, after
consultation with the planning director, shall adjust the number of jobs based on proof that
the actual number of jobs created wiII deviate from this standard, and provided that in that
case, the affordable housing requirement shall be reassessed if the use is changed.
(iii) The applicant may also satisfy the affordable housing requirement at the time of final
subdivision approval for all or a portion of the lots created within the rezoned area,
provided that in that case, the applicant shall be required to earn one affordable housing
credit for every ten full-time equivalent jobs created, based on ten full-time equivalent
jobs per acre.
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(iv) Hawai'i County Council districts 2, 3, 4, and 5 would be exempt from inclusion in
chapter 11, article 1, section 1-4(d), until such time that either the Hawai'i County Council
or the Hawai'i County planning director deem their inclusion necessary and a resolution
stating such is passed by the County Council.
(1998, Ord. No. 98-1, sec. 2; Am. 2005, Ord. No. 05-23, sec. 2; Am. 2005, Ord. No. 05-111, sec. 2; Am. 2007,
Ord. No. 07-110, sec. 2.)
Section 11-5.
Satisfaction of affordable housing requirements.
(a) The developer may satisfy the affordable housing requirements by doing any of the following:
(1) Construct affordable for-sale unJts on-site;
(2) Construct affordable finished lots on-site, but only if the entire project consists of finished lots;
(3) Construct affordable for-sale units off-site, but within a fifteen-mile radius of the project site;
(4) Construct affordable rental units on-site, or off-site, within a fifteen-mile radius of the project site;
(5) Pay in-lieu fees to the Agency;
(6) Provide developable land, within a fifteen-mile radius of the project site, with a value determined by
appraisal, that shall be credited against the in-lieu fee;
(7) Provide infrastructure, within a fifteen-mile radius of the project site, that shall be credited against
the in-lieu fee. Any infrastructure provided must be directly related to the future provision of
affordable housing;
(8) With the approval of the administrator, construct housing on-site or off-site, that addresses a critical
regional housing need, at least equivalent to satisfying the requirements of any sub-sections (1 )-(4)
above, provided that the project must be located within the allowable areas for in-lieu fees under
sec. 11-12;
(9) Obtain excess credits from another developer pursuant to sec. 11-15.
(b) The affordable unit or finished lot shall be completed with road access, drainage, water, electricity, sewer
lines, if required, and telephone, and, in the case of finished lots, shall not have unusual site conditions
that make it difficult to build a home.
(c) Affordable housing credits.
The developer shaH earn affordable housing credits as foHows:
(1) Sale of completed dwelling units affordable for qualified households earning 120-140% of median:
0.5 credit per unit;
(2) Sale of completed dwelling units affordable for qualified households earning 100-120% of median:
1.0 credit per unit;
... ,1(3) Sale of completed dwelling uAits affordable for qualified households earning 80-100% of median:
1.5 credits per unit;
(4) Sale of completed dwelling units affordable for qualified households earning less than 80% of
median: 2.0 credits per unit;
(5) Construction of rental units affordable for qualified households earning 100-120% of median: 0.5
credit per unit;
(6) Construction of rental units affordable for qualified households earning 80-100% of median: 1.0
credit per unit;
(7) Construction of rental units affordable for qualified households earning 60-80% of median: 1.5
credits per unit;
(8) Construction of rental units affordable for qualified households earning less than 60% of median:
2.0 credits per unit;
(9) Sale of finished lots affordable for qualified households earning no more than 100% of median: 0.5
credit per lot;
(10) Sale of finished lots affordable for qualified households earning no more than 80% of median: 1.0
credit per lot;
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(11) Donation of land to a nonprofit corporation or governmental agency for construction of for-sale
housing units affordable for qualified households earning no more than 80% of the median, or
construction of for-rent housing units affordable for qualified households earning no more than 60%
of the median, subject to the approval of the administrator of the feasibility, location, and type of
project. After the approval of the administrator, the credits are earned upon the donation of the
land: 1.0 credit per unit;
(12) A developer shall ensure that each affordable housing unit for which credit was earned or awarded
shall comply with resale restrictions established by section 11-14.
(1998, Ord. No. 98-1, sec. 2; Am. 2005, Ord. No. 05-23, sec. 2; Am. 2005, Ord. No. 05-111, sec. 3; Am. 2006,
Ord. No. 06-119, sec. 1; Am. 2007, Ord. No. 07-109, sec. 2.)
Section 11-6.
Calculation of in-lieu fee.
(a) The in-lieu fee for a completed dwelling unit shall be twenty-five percent of: the actual sales price of the
unit minus the affordable price for households earning one hundred twenty percent of the median. The
in-lieu fee shall be applied against all dwelling units, affordable and market.
(b) The in-lieu fee for a finished lot shall be twenty-five percent of: the actual sales price of the lot minus the
affordable price for households earning one hundred percent of the median. The in-lieu fee shall be
applied against all dwelling units, affordable and market.
(c) The in-lieu fee for each required affordable dwelling unit for resort, hotel, and industrial uses shall be
twenty-five percent of: the median sales price for a single-family home in the tax map zone containing the
project, in the previous calendar year, minus the affordable price for households earning one hundred
twenty percent of the median.
(d) The in-lieu fee for each completed dwelling unit not offered for sale (such as units offered for rent) shall
be twenty-five percent of: the median sales price for a single-family home in the tax map zone containing
the project in the previous calendar year, minus the affordable price for households earning one hundred
twenty percent of the median. The in-lieu fee shall be applied against all dwelling units not offered for
sale.
(1998, Ord. No. 98-1, sec. 2; Am. 2005, Ord. No. 05-23, sec. 2; Am. 2007, Ord. No. 07-10, sec. 1.)
Section 11-7.
Calculation of affordable sales price.
(a) The OHCD shall calculate the affordable sales price for various household sizes annually. The affordable
sales price for completed units shall be the price that is affordable to households earning the stated
percentages of the median income for the County of Hawai'i, using the Housing and Community
Development Corporation of Hawai'i guidelines, and the most current annual average interest rate for a
thirty-year conventional fixed mortgage, not seasonally adjusted, for the twelve months ending in the
previous year, as published by the Federal Home Loan Mortgage Corp. For 2005, the affordable sales
price for a household of four persons earning one hundred percent of median shall be $203,400 less any
adjustments due to association fees or similar fees.
(b) The affordable sales price for finished lots shall be the affordable sales price for a completed unit for a
household offour persons, earning one h~ndred percent of the median income in the County of Hawai'i,
less the cost to build a single-family home of 1,100 square feet in the general area, as estimated by
OHCD. In 2005, the affordable sales price for a finished lot shall be $95,000.
(1998, Ord. No. 98-1, sec. 2; Am. 2005, Ord. No. 05-23, sec. 2.)
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Section 11-8.
Density bonus.
(a) Any project subject to an affordable housing requirement under this chapter that fulfills its housing
requirement by constructing afforda~l~ dwelling units for sale or rent shall be entitled to a density bonus
increasing the total number of residential units that may be constructed on the site by ten percent, and
decreasing the minimum lot size by ten percent, compared to the number of units otherwise allowable and
the minimum lot size as established by the zoning code.
(b) If a project fulfills its affordable housing requirement off-site, the density bonus can be used on the nonaffordable site, or the affordable housing site, or divided between the two sites.
(c) The density bonus may not be used in the State Land Use Agricultural District or Rural Districts to create
lots less than the minimum lot sizes required in those districts.
(1998, Ord. No. 98-1, sec. 2; Am. 2005, Ord. No. 05-23, sec. 2.)
Section 11-9.
Sale oflots and units.
(a) Before obtaining final subdivision approval or plan approval for any for-sale residential project subject to
the affordable housing requirements, the applicant shall enter into an agreement with the County that the
required number of homes or lots will be sold at the required affordable sales price, or that the required
number of rental units will be offered for rent at the affordable rental price, or that the in-lieu fee will be
paid upon the sale of each for-sale dwelling unit or lot, or that the applicant will obtain excess credits
sufficient to satisfy its requirements.
(b) Before obtaining final plan approval for any resort, hotel, or industrial project, or not-for-sale residential
project subject to the affordable housing requirements, the applicant shall enter into an agreement with
the County that the affordable housing requirements will be met before the issuance of a certificate of
occupancy for the project.
(c) All agreements shall be recorded against the property, and that the in-lieu fee, if applicable, shall be a lien
payable upon the closing of sale of ~~ch unit or lot or prior to the issuance of a certificate of occupancy
under subsection ( b ) . " ; ' "
(d) All for-sale affordable units and lots shall be sold only to eligible buyers during a ninety-day preferential
marketing period.
(e) If the developer cannot sell the units or lots to eligible buyers during the ninety-day preferential
marketing period, the units shall be offered for sale to persons who are otherwise eligible, but have
previously owned a residence, for an additional period of thirty days. If a unit or lot cannot be sold after
the one hundred twenty-day period, the developer may sell the unit or lot to any person at the affordable
sales price. The Agency may also purchase the unit or lot after the ninety-day preferential marketing
period at the affordable sales price.
(2005, Ord. No. 05-23, sec. 2.)
Section 11-10. Buyer of finished lots.
The purchaser of a finished lot that is used to fulfill an affordable housing requirement, and that is sold
during the preferential marketing period, shall enter into a binding contract for the construction of a residence
on the lot within two years of the date of sale, and complete construction within three years of the date of sale,
or, if the purchaser is an owner-builder, shall commence construction within two years and complete
construction within three years of the date of sale. During this three-year period, the purchaser may sell only
to eligible buyers, as determined by the administrator, and the sales price shall not exceed the original
purchase price, plus an inflation factor based on the increase in the Consumer Price Index for Honolulu, and
reasonable compensation for improvements, if any, made by the purchaser. If the purchaser does not meet
these time limits, the purchaser shall offer to sell the lot to the Agency, or, at the election of the administrator,
to eligible buyers, at a price that does not exceed the original purchase price, plus an inflation factor based on
the Consumer Price Index for Honolulu, plUs reasonable compensation for improvements, if any, made by the
purchaser.
(2005, Ord. No. 05-23, sec. 2.)
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Section 11-11. Rental units.
(a) The Agency shall determine the affordable rental price for units of various sizes annually.
(b) The developer shall enter into an agreement with the County that the rental prices on the units shall be
controlled for no less than twenty years after initial occupancy.
(2005, Ord. No. 05-23, sec. 2.)
Section 11-12. Use of in-lieu fees.
The in-lieu fee shall be used to support affordable housing located no more than twenty-five miles, as
measured on a straight line, from the project that generated the in-lieu fee provided that the Agency can
authorize use outside of this distance restrictiof1 i1f it determines that the project is necessary to satisfy a critical
housing need.
(2005, Ord. No. 05-23, sec. 2.)
Section 11-13. Eligibility.
The administrator shall establish eligibility criteria by rule. Eligibility criteria shall include residency
requirements to the extent permitted by law. The administrator may allow households with incomes up to
twenty percent greater than the income on which the maximum sales price was based to be qualified to
purchase a unit.
(2005, Ord. No. 05-23, sec. 2.)
Section 11-14. Resale restrictions.
The Agency shall establish resale restrictions by rule to ensure that units created under this policy remain
affordable. Such rules may include, but not be limited to, buy-back, shared appreciation, and other
restrictions. The administrator may be delegated the authority to select the resale restriction applicable to a
particular project.
(2005, Ord. No. 05-23, sec. 2.)
Section 11-15. Transfer of excess credits.
(a) Developers who construct new affordable housing units in excess of any requirements imposed under this
chapter or any other requirement may earn "excess credits" which they may transfer to other developers.
(b) The developer shall earn the excess credits pursuant to section 11-5(c).
(c) To qualify for excess credits, units must be sold or rented to qualified households. The developer shall
apply to the administrator for approval oftI1e excess credits.
(d) After approval of the excess credits, the developer may transfer the excess credits to any other project that
is within the distance established in section 11-5(a)(3), to fulfill part or all of the affordable housing
requirements of the other project.
(e) If the project applying for the excess credits was developed with a direct subsidy from the federal, state,
or county governments, the administrator shall either (l) discount the excess credits earned by the value
of the subsidy, or (2) require that the Agency or other public entity subsidizing the project share equitably
in the proceeds from the transfer of the excess credits. If the project was developed by a nonprofit
corporation and sold to qualified households earning not more than 80% of the median, or rented to
qualified households earning not more than 60% of the median, the discount shall not exceed 50% of the
credits. The administrator may waive these requirements if the project earning the excess credits
addresses a critical housing need and the excess credits, in addition to the direct subsidy, are or were a
necessary inducement to the construction of the project, or if the excess credits are earned by a nonprofit
entity that will use the proceeds for the construction of more affordable housing.
(f) For the purposes of this section, a "direct financial subsidy" includes the provision of land at below
market value, or governmental construction of infrastructure necessary for a housing project, but does not
include density bonuses, zoning or other permitting exemptions under section 20IG-118, Hawai'i
Revised Statutes, or federal or state tax credits for the construction of rental housing.
(2005, Ord. No. 05-23, sec. 2; Am. 2005, Ord. No. OS-III, sec. 4.)
SUPP.5 (1-2008)
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Section 11-16. Section 201G projects.
The County's exemption authority, as contained in chapter 201G, Hawai'i Revised Statutes, may be
utilized to expedite change of zone requests, subdivision applications, and plan review as well as the
consideration of reduced development standards.
(2005, Ord. No. 05-23, sec. 2.)
Section 11-17. Effect on existing requirements.
This policy supersedes all previous affordable housing requirements and Hawai'i County Housing
Agency Resolution 65 dated May 2, 1990 and Ordinance 98-1. Any affordable housing condition or portion
thereof in any prior rezoning ordinance which has not been fully satisfied as of the effective date of this policy
shall be reassessed pursuant to this policy unless the County has previously agreed as to the specific means of
satisfying the requirements, in which case, this amended policy shall apply only to the extent it is not
inconsistent with the agreement. In no event shall the County of Hawai'i reimburse or be obligated to
reimburse any person or entity for the partial or full satisfaction of an affordable housing condition in any
ordinance which became effective prior to the effective date of this policy.
(2005, Ord. No. 05-23, sec. 2.)
Section 11-18. Adoption of rules.
The Housing Administrator is authorized to adopt such rules pursuant to Chapter 91, Hawai' i Revised
Statutes, as are necessary to carry out this ordinance.
(2005, Ord. No. 05-23, sec. 2.)
Section 11-19. Reports by administrator.
The administrator shall make timely periodic reports to the Agency of all significant actions taken under
authority of this chapter, including but not limited to the approval of excess credits, the acceptance of
transferred credits, and the choice of resale restrictions.
(2005, Ord. No. 05-23, sec. 2.)
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(b) Plan approval shall be required for all new structures and additions to existing structures in the CN
district, except for construction of one single-family dwelling and any accessory buildings per lot.
(c) Exceptions to the regulations for the CN district regarding heights, building site areas, building site
average widths and yards, may be approved by the director within a planned unit development.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999; Am. 2005, Ord. No. 05-155, sec. 11.)

Division 11. CG, General Commercial Districts.
Section 25-5-110. Purpose and applicability.
(a) The CO (general commercial) district applies to an area suitable for commercial uses and services on a
broad basis to serve as the central shopping or principal downtown area for a city or a region.
(b) No CO district shall be established until there is a demonstrated need for such action and no two CO
districts shall be established in such relationship to each other that they cannot act as one center and yet
are too close together to serve two distinct regions.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-111. Designation of CG districts.
Each CO (general commercial) district shall be designated by the symbol "CO" followed by a number
which indicates the minimum land area, in thousands of square feet, required for each building site.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-112. Permitted uses.
(a) The following uses shall be permitted uses in the CO district:
(1) Adult day care homes.
(2) Amusement and recreation facilities, indoor.
(3) Art galleries, museums.
(4) Art studios.
(5) Automobile service stations.
(6) Automobile sales and rentals.
(7) Bars, nightclubs and cabarets.
(8) Bed and breakfast establishments, as permitted under section 25-4-7.
(9) Boarding facilities, rooming, or lodging houses, provided that the maximum density shall be one
thousand two hundred fifty square feet of land area per rentable unit or dwelling unit.
(10) Broadcasting stations.
(11) Business services.
(12) Car washing, provided that if it is mechanized, sound attenuated structures or sound attenuated
walls shall be erected and maintained on the property lines.
(13) Catering establishments.
(14) Cemeteries and mausoleums, as permitted under chapter 6, article 1 of this Code.
(15) Churches, temples and synagogues.
(16) Cleaning plants using only nonflammable hydrocarbons in a sealed unit as the cleansing agent.
(17) Commercial parking lots and garages.
(18) Community buildings, as permitted under section 25-4-11.
(19) Convenience stores.
(20) Crop production.
(21) Day care centers.
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(22) Display rooms for products sold elsewhere.
(23) Dwellings, double-family or duplex, provided that the maximum density shall be one thousand two
hundred fifty square feet of land area per rentable unit or dwelling unit.
(24) Dwellings, multiple-family, provided that the maximum density shall be one thousand two hundred
fifty square feet of land area per rentable unit or dwelling unit.
(25) Dwellings, single-family.
.
(26) Equipment sales and rental yards, and other yards where retail products are displayed in the open.
(27) Family child care homes.
(28) Farmers markets. When the vending activity in a farmers market involves more than just the sale of
local fresh and/or raw produce, plant life, fish and local homegrown and homemade products for
more than two days a week, the director, at the time of plan approval, shall restrict the hours of use,
maintenance and operations and may require improvements as determined appropriate to ensure its
compatibility with the existing character of the surrounding area.
(29) Financial institutions.
(30) Group living facilities.
(31) Home occupations, as permitted under section 25-4-13.
(32) Hospitals, sanitariums, old age, convalescent, nursing and rest homes and other similar uses.
(33) Hotels.
(34) Ice storage and dispensing facilities.
(35) Laboratories, medical and research.
(36) Laundries.
(37) Light manufacturing, processing and packaging, where the only retail sales outlet for products
produced is on the premises where produced.
(38) Medical clinics.
(39) Meeting facilities.
(40) Model homes, as permitted under section 25-4-8.
(41) Mortuaries.
.I,.i
(42) Neighborhood parks, playgrounds;' tennis courts, swimming pools, and similar neighborhood
recreational areas and uses.
(43) Offices.
(44) Personal services.
(45) Photography studios.
(46) Public uses and structures, as permitted under section 25-4-11.
(47) Printing shops, cartographing and duplicating processes such as blueprinting or photostating shops.
(48) Repair establishments, minor.
(49) Restaurants.
(50) Retail establishments.
(51) Schools.
(52) Telecommunication antennas, as permitted under section 25-4-12.
(53) Theaters.
(54) Time share units.
(55) Utility substations, as permitted under section 25-4-11.
(56) Veterinary establishments.
(b) In addition to those uses permitted under subsection (a) above, the following uses may be permitted in the
CG district, provided that a use permit is issued for each use:
(1) Crematoriums.
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(2)

Golf courses and related golf course uses, including golf driving ranges, golf maintenance buildings
and golf club houses.
(3) Major outdoor amusement and recreation facilities.
(4) Yacht harbors and boating facilities.
(c) Residential uses in connection with the operation of any permitted use shall be permitted in the CG
district.
(d) Buildings and uses normally considered accessory to the uses permitted in this section shall also be
permitted in the CG district.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)

Section 25-5-113. Height limit.
(a) The height limit in the CG district shall be forty-five feet, except in those areas designated in subsection
(b) below.
(b) The height limit in the City ofHilo shall be one hundred twenty feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999; Am. 2002, Ord. No. 02-88, sec. 2.)
Section 25-5-114. Minimum building site area.
The minimum building site area in the CG district shall be seven thousand five hundred square feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-115. Minimum building site average width.
Each building site in the CG district shall have a minimum building site average width of sixty feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-116. Minimum yards.
The minimum yards in the CG district shall be as follows:
(1) Front or rear yards, fifteen feet; and
(2) Side yards, none, except where the adjoining building site is in an RS, RD, RM or RCX district.
Where the side yard adjoins the side yard of a building site in an RS, RD, RM or RCX district, there
shall be a side yard which conforms to the side yard requirements for dwelling use of the adjoining
district.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-117. Landscaping of yards;
(a) All front yards in the CG district shall be landscaped, except for necessary access drives and walkways,
and except for the construction of one single-family dwelling and accessory buildings per lot.
(b) Where any required side or rear yard in the CG district adjoins a building site in an RS, RD, RM or RCX
district, the side or rear yard shall be landscaped with a screening hedge not less than forty-two inches in
height, within five feet of the property line, except for necessary drives and walkways, and except for the
construction of one single-family dwelling and accessory buildings per lot.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999; Am. 2005, Ord. No. 05-155, sec. 12.)
Section 25-5-118. Other regulations.
(a) Plan approval shall be required for all new structures and additions to existing structures in the CG
district, except for construction of one single-family dwelling and any accessory buildings per lot.
(b) Exceptions to the regulations for the CG district regarding heights, building site areas, building site
average widths and yards, may be approved by the director within a planned unit development.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999; Am. 2005, Ord. No. 05-155, sec. 13.)
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Section 25-5-124. Minimum building site area.
The minimum building site area in the CV district shall be seven thousand five hundred square feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-125. Minimum building site average width.
Each building site in the CV district shall have a minimum building site average width of sixty feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-126. Minimum yards.
The minimum yards in the CV district shall be as follows:
(1) Front or rear yards, fi fteen feet; and
(2) Side yards, none, except where the adjoining building site is in an RS, RD, RM or RCX district.
Where the side yard adjoins the side yard of a building site in an RS, RD, RM or RCX district, there
shall be a side yard which conforms to the side yard requirements for dwelling use of the adjoining
district.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-127. Landscaping of yards.
(a) All front yards in the CV district shall be landscaped, except for necessary access drives and walkways,
and except for the construction of one single-family dwelling and accessory buildings per lot.
(b) Where any required side or rear yard in the CV district adjoins a building site in an RS, RD, RM or RCX
district, the side or rear yard shall be landscaped with a screening hedge not less than forty-two inches in
height, within five feet of the property line, except for necessary drives and walkways, and except for the
construction of one single-family dwelling and accessory buildings per lot.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999; Am. 2005, Ord. No. 05-155, sec. 14.)
Section 25-5-128. Other regulations.
(a) Plan approval shall be required for all new structures and additions to existing structures in the CV
district, except for construction of one single-family dwelling and any accessory buildings per lot.
(b) Exceptions to the regulations for the CV district regarding heights, building site areas, building site
average widths and yards, may be approved by the director within a planned unit development.
(1996, Ord. No. 96-160, sec. 2; ratified April6,)~99; Am. 2005, Ord. No. 05-155, sec. 15.)
1. ~ ~

Division 13. MCX, Industrial-Commercial Mixed Districts.
Section 25-5-130. Purpose and applicability.
The purpose of the MCX (industrial-commercial mixed use) district is to allow mixing of some industrial
uses with commercial uses. The intent of this district is to provide for areas of diversified businesses and
employment opportunities by permitting a broad range of uses, without exposing nonindustrial uses to unsafe
and unhealthy environments. This district is intended to promote and maintain a viable mix of light industrial
and commercial uses.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-131. Designation of MCX districts.
Each MCX (industrial-commercial mixed use) district shall be designated by the symbol "MCX"
followed by a number which indicates the minimum land area, in number of thousands of square feet, required
for each building site.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
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Section 25-5-132. Permitted uses.
(a) The following uses shall be permitted in the MCX district:
(1) Agricultural products processing, minor.
(2) Amusement and recreation facilities, indoor.
(3) Art galleries, museums.
(4) Art studios.
(5) Automobile sales and rentals.
(6) Automobile service stations.
(7) Bars, nightclubs and cabarets.
(8) Broadcasting stations.
(9) Business services.
(10) Car washing.
(11) Catering establishments.
(12) Cemeteries and mausoleums, as permitted under chapter 6, article 1 of this Code.
(13) Churches, temples and synagogues.
(14) Cleaning plants using only nonflammable hydrocarbons in a sealed unit as the cleaning agent.
(15) Commercial parking lots and garages.
(16) Community buildings, as permitted under section 25-4-11.
(17) Convenience stores.
(18) Data processing facilities.
(19) Display rooms for products sold elsewhere.
(20) Equipment sales and rental yards.
(21) Farmers markets.
(22) Financial institutions.
(23) Food manufacturing and processing.
(24) Home improvement centers.
(25) Ice storage and dispensing facilities.
(26) Kennels in sound-attenuated buildings.
(27) Laboratories, medical and research.
(28) Laundries.
(29) Manufacturing, processing and packaging establishments, light.
(30) Medical clinics.
(31) Meeting facilities.
(32) Model homes.
(33) Mortuaries.
(34) Motion picture and television production studios.
(35) Offices.
(36) Personal services.
(37) Photographic processing.
(38) Photography studios.
(39) Plant nurseries.
(40) Public uses and structures, as permitted under section 25-4-11.
(41) Publishing plants for newspapers, books and magazines, printing shops, cartographing, and
duplicating processes such as blueprinting or photostating shops.
(42) Repair establishments, minor.
(43) Restaurants.
(44) Retail establishments.
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(45) Sales and service of machinery used in agricultural production.
(46) Schools, business.
(47) Schools, photography, art, music and dance.
(48) Schools, vocational.
(49) Self-storage facilities.
(50) Telecommunications antennas, as permitted under section 25-4-12.
(51) Temporary real estate offices, as permitted under section 25-4-8.
(52) Theaters.
(53) Utility substations, as permitted under section 25-4-11.
(54) Veterinary establishments in sound-attenuated buildings.
(55) Warehousing.
(56) Wholesaling and distribution operations.
(b) In addition to those uses permitted under subsection (a) above, the following uses may be permitted in the
MCX district, provided that a use permit is issued for each use:
(1) Crematoriums.
(2) Major outdoor amusement and recreation facilities.
(3) Yacht harbors and boating facilities.
(c) Buildings and uses normally considered directly accessory to the uses permitted in this section shall also
be permitted in the MCX district.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999; Am. 2003, Ord. No. 03-113, sec. 1.)

Section 25-5-133. Height limit.
The height limit in the MCX district shall'be forty-five feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-134. Minimum building site area.
The minimum building site area in the MCX district shall be twenty thousand square feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-135. Minimum building site average width.
Each building site in the MCX district shall have a minimum building site average width of ninety feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-136. Minimum yards.
The minimum yards in the MCX district shall be as follows:
(1) Front yards, twenty feet; and
(2) Side and rear yards, none, except where the adjoining building site is in an RS, RD, RM or RCX
district. Where the side or rear property line adjoins the side or rear yard of a building site in an RS,
RD, RM or RCX zoned district, there shall be a side or rear yard which conforms to the side or rear
yard requirements for dwelling use of the adjoining district.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-137. Landscaping of yards.
(a) All front yards in the MCX district shall be landscaped, except for necessary access drives and walkways.
(b) Any required side or rear yard in the MC;X district adjoining a building site in an RS, RD, RM or RCX
district, shall be landscaped with a screeriing hedge not less than forty-two inches in height, within five
feet of the property line, except for necessary drives and walkways.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
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Section 25-5-138. Other regulations.
(a) Plan approval shall be required for all new structures and additions to existing structures in the MCX
district.
(b) Exceptions to the regulations for the MCX district regarding heights, building site areas, building site
average widths and yards, may be approved by the director within a planned unit development.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Division 14. ML, Limited Industrial Districts.
Section 25-5-140. Purpose and applicability.
The ML (limited industrial) district applies to areas for business and industrial uses which are generally in
support of but not necessarily compatible with those permissible activities and uses in other commercial
districts.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-141. Designation of ML districts.
Each ML (limited industrial) district shall be designated by the symbol "ML" followed by a number
which indicates the minimum land area, in thousands of square feet, required for each building site.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-142. Permitted uses.
(a) The following uses shall be permitted in the ML district:
(1) Agricultural products processing, minor.
(2) Airfields, heliports and private landing strips.
(3) Animal hospitals.
(4) Animal quarantine stations.
(5) Aquaculture activities.
(6) Automobile and truck storage facilities.
(7) Automobile and truck sales and rentals.
(8) Automobile service stations.
(9) Bakeries.
(10) Bars.
(11) Broadcasting stations.
(12) Car washing.
..
(13) Carpentry, hardwood products)~hd furniture manufacturing and storage establishments.
(14) Catering establishments.
(15) Cemeteries and mausoleums, as permitted under chapter 6, article 1 of this Code.
(16) Churches, temples and synagogues.
(17) Cleaning and dyeing plants.
(18) Commercial parking lots and garages.
(19) Community buildings, as permitted under section 25-4-11.
(20) Contractors' yards for equipment, material, and vehicle storage, repair, or maintenance.
(21) Day care centers.
(22) Financial institutions.
(23) Food manufacturing and processing facilities.
(24) Greenhouses, plant nurseries.
(25) Heavy equipment sales, service and rental.
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(26)
(27)
(28)
(29)
(30)

Home improvement centers.
Junkyards, provided that the building site is not less than one acre in area.
Laboratories, medical and research.
Laundries.
Lumberyards and building material yards, but not including concrete or asphalt mixing and the
fabrication by riveting or welding of steel building frames.
(31) Manufacturing, processing and packaging establishments, light.
(32) Motion picture and television production studios.
(33) Photographic processing.
(34) Plumbing, electrical, air conditioning and heating establishments.
(35) Public uses and structures, as permitted under section 25-4-11.
(36) Publishing plants for newspapers, books and magazines, printing shops, cartographing, and
duplicating processes such as blueprinting or photostating shops.
(37) Recycling centers, which do not involve the processing of recyclable materials.
(38) Repair establishments, minor.
(39) Restaurants.
(40) Self storage facilities.
(41) Storage and sale of seed, feed, fertilizer and other products essential to agricultural production.
(42) Telecommunication antennas, as permitted under section 25-4-12.
(43) Temporary real estate offices, as permitted under section 25-4-8.
(44) Transportation and tour terminals.
(45) Truck, freight and draying terminals.
(46) Utility facilities, public and private, including offices or yards for equipment, material, vehicle
storage, repair or maintenance.
(47) Utility substations, as permitted under section 25-4-11.
(48) Veterinary establishments.
(49) Vocational schools.
(50) Warehousing, which does not include retail sales or discount houses or establishments open to the
general public or defined members.
(51) Wholesaling and distribution, including the storage of incidental materials and equipment, except
for highly flammable or explosive products.
(b) In addition to those uses permitted under subsection (a) above, the following uses may be permitted in the
ML district, provided that a use permit is issued for each use:
(1) Crematoriums.
(2) Major outdoor amusement and recreation facilities.
(3) Yacht harbors and boating facilities.
(c) The following uses may be permitted in the ML district as incidental and subordinate to any permitted
use:
(1) Living quarters for watchmen or custodians in connection with the operation of any permitted use.
(2) Retail sales.
(3) Services for persons working in an ML district which are conducted within an integral part of a
main structure with entrances from the interior of the building and which have no display or
advertising visible from the street.
(d) Buildings and uses normally considered directly accessory to the uses permitted in this section shall also
be permitted in the ML district.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
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Section 25-5-143. Height limit.
The height limit in the ML district sh~ll be forty-five feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-144. Minimum building site area.
The minimum building site area in the ML district shall be ten thousand square feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-145. Minimum building site average width.
Each building site in the ML district shall have a minimum building site average width of seventy-five
feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-146. Minimum yards.
Minimum yards in the ML district shall be as follows:
(1) Front yard, fifteen feet; and
(2) Side and rear yards, none, except where the adjoining building site is in an RS, RD, RM or ReX
district. Where the side or rear property line adjoins the side or rear yard of a building site in an RS,
RD, RM or ReX district, there shall be a side or rear yard which conforms to the side or rear yard
requirements for dwelling use of the adjoining district.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-147. Other regulations.
(a) All front yards in the ML district shall,be landscaped, except for drives and walkways.
(b) Where any required side or rear yard"in the ML district adjoins a building site in an RS, RD, RM or ReX
district, the side or rear yard shall be landscaped with a screening hedge not less than forty-two inches in
height, along the side or rear property lines so adjoining, except for necessary drives and walkways.
(c) Plan approval shall be required for all new structures and additions to existing structures in the ML
district.
(d) Exceptions to the regulations for the ML district regarding heights, building site areas, building site
average widths and yards, may be approved by the director within a planned unit development.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Division 15. MG, General Industrial Districts.
Section 25-5-150. Purpose and applicability.
The MG (general industrial) district applies to areas for uses that are generally considered to be offensive
or have some element of danger.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-151. Designation ofMG districts.
Each MG (general industrial) district shall be designated by the symbol "MG" followed by a number
which indicates the minimum land area, in number of thousands of square feet, required for each building site,
or if the number is followed by the symbol "a," by the minimum number of acres required for each building
site.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
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Section 25-5-152. Permitted uses.
(a) The following uses shall be permitted in the MG district:
(1) Agricultural products processing, major and minor.
(2) Airfields, heliports and private landing strips.
(3) Animal hospitals.
(4) Animal quarantine stations.
(5) Animal sales, stock, and feed yards.
(6) Aquaculture activities and facilities.;
(7) Automobile and truck storage facilities.
(8) Automobile body and fender establishments.
(9) Automobile service stations.
(10) Bakeries.
(11) Bars.
(12) Breweries, distilleries, and alcohol manufacturing facilities.
(13) Broadcasting stations.
(14) Bulk storage of flammable products and bulk storage of explosive products.
(15) Car washing.
(16) Catering establishments.
(17) Cemeteries and mausoleums, as permitted under chapter 6, article 1 of this Code.
(18) Churches, temples and synagogues.
(19) Cleaning and dyeing plants.
(20) Commercial parking lots and garages.
(21) Community buildings, as permitted under section 25-4-11.
(22) Concrete or asphalt batching and mixing plants and yards.
(23) Contractors' yards for equipment, material, and vehicle storage, repair, or maintenance.
(24) Day care centers.
(25) Dumping, disposal, incineration, or reduction of refuse or waste matter.
(26) Expansion of an existing commercial excavation operation, provided that plan approval is secured
from the director.
(27) Fabricating establishments.
(28) Fertilizer manufacturing plants.
(29) Financial institutions.
(30) Food manufacturing and processing facilities.
(31) Freight movers.
(32) Greenhouses, plant nurseries.
(33) Heavy equipment sales, service and rental.
(34) Home improvement centers.
(35) lunkyards.
(36) Kennels.
(37) Laboratories, medical and research.
(38) Laundries.
(39) Lava rock or stone cutting or shaping facilities.
(40) Lumberyards and building material yards.
(41) Machine, welding, sheet metal, and metal plating and treating establishments.
(42) Manufacturing, processing and packaging establishments, light and general.
(43) Marine railways, drydocks, and ship or boat yards.
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Motion picture and television production studios.
Photographic processing.
Public dumps.
Public uses and structures, as permitted under section 25-4-11.
Publishing plants for newspapers, books and magazines, printing shops, cartographing, and
duplicating processes such as blueprinting or photostating shops.
(49) Recycling centers.
(50) Reduction, refining, smelting, or alloying of metals, petroleum products or ores.
(51) Repair establishments, major and minor.
(52) Restaurants.
(53) Saw mills.
(54) Self storage facilities.
(55) Slaughterhouses.
(56) Storage and sale of seed, feed, fertilizer and other products essential to agricultural production.
(57) Storage, curing, or tanning of raw, green, or salted hides or skins.
(58) Telecommunication antennas, as permitted under section 25-4-12.
(59) Temporary real estate offices, as permitted under section 25-4-8.
(60) Transportation and tour terminals.
(61) Truck, freight and draying terminals.
(62) Utility facilities, public and private, including power plants, offices or yards for equipment,
material, vehicle storage, repair or maintenance.
(63) Utility substations, as permitted under section 25-4-11.
(64) Veterinary establishments.
(65) Warehousing.
(66) Wholesaling and distribution, including the storage of incidental materials and equipment.
(67) Yacht harbors and boating facilities.
(b) In addition to those uses permitted under subsection (a) above, the following uses may be permitted in the
MG district, provided that a use permit is issued for each use:
(1) Commercial excavation.
(2) Crematoriums.
(3) Major outdoor amusement and recreation facilities.
(c) Any other use not otherwise permitted in subsection (a) that relates to the manufacturing, transportation,
processing, assembling, distributing, repairing, and storage of goods, products, or materials, shall be
permitted in the MG district.
(d) The following uses shall be permitted in the MG district as incidental and subordinate to any permitted
use:
(1) Living quarters for watchmen or. custodians in connection with the operation of any permitted use.
(2) Retail sales.
(3) Services for persons working in an MG district which are conducted within an integral part of a
main structure with entrances from the interior of the building and which have no display or
advertising visible from the street.
(e) Buildings and uses normally considered directly accessory to the uses permitted in this section shall also
be permitted in the MG district.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999; Am. 2005, Ord. No. 05-68, sec. 2.)

25-83

§ 25-5-153

HAWAI'I COUNTY CODE

Section 25-5-153. Height limit.
The height limit in the MG district shall be fifty feet. An industrial structure may be built to a height of
one hundred feet, provided the extra height is determined by the director to be functionally necessary.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-154. Minimum building site area.
The minimum lot area in the MG district shall be twenty thousand square feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-155. Minimum building site average width.
Each building site in the MG district shall have a minimum building site average width of one hundred
feet.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-156. Minimum yards.
The minimum yards in the MG district shall be as follows:
(1) Front yard, twenty feet; and
(2) Side and rear yards, none, except where the adjoining building site is in an RS, RD, RM or ReX
district. Where the side or rear property line adjoins the side or rear yard of a building site in an RS,
RD, RM or ReX district, there shall be a side or rear yard which conforms to the side or rear yard
requirements for dwelling use of the adjoining district.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Section 25-5-157. Other regulations.
(a) All front yards in the MG district shall be landscaped, except for drives and walkways.
(b) Where any required side or rear yard in the MG district adjoins a building site in an RS, RD, RM or Rex
district, a solid wall six feet in height shall be erected and maintained along the side and rear property
lines so adjoining.
(c) Plan approval shall be required for all new structures and additions to existing structures in the MG
district.
(d) Exceptions to the regulations for the MG district regarding heights, building site areas, building site
average widths and yards, may be approved by the director within a planned unit development.
(1996, Ord. No. 96-160, sec. 2; ratified April 6, 1999.)
Division 16.0, Open Districts.
Section 25-5-160. Purpose and applicability.
The 0 (open) district applies to areas that contribute to the general welfare, the full enjoyment, or the
economic well-being of open land type use which has been established, or is proposed. The object of this
district is to encourage development around it such as a golf course and park, and to protect investments which
have been or shall be made in reliance upon the retention of such open type use, to buffer an otherwise
incompatible land use or district, to preserve a valuable scenic vista or an area of special historical
significance, or to protect and preserve submerged land, fishing ponds, and lakes (natural or artificial tide
lands).
(1996, Ord. No. 96-160, sec. 2; ratified April 6; 1999.)
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