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Introduction .
The purpose of this memorandum is to respond to a memorandum
from the Office of the County Clerk, dated February 14, 2007,
requesting legal advice regarding the intent of the Committee for
More Equitable Taxation ( "COMET" ) to pursue an amendment of the
Revised Charter of the County of Maui
(1983 ) , as amended
( "Charter" ) , pursuant to Section 14-1 (3) of the Charter.
Summary of facts.
On June 5, 2006, representatives of COMET informed you that
COMET intended to pursue an amendment of the Charter as it relates
to real property taxation.
The first phase of COMET's plan called for it to present its
proposed Charter amendment to the Council. On May 18, 2006, COMET
submitted its first version of the proposed Charter amendment and
requested that the Council vote to place its proposal on the 2006
General Election ballot pursuant to Section 14-1(1} of the
Charter . 1

1 Section 14-1 (1 )
of the Charter allows Council to initiate
Charter amendments by resolution passed by vote of six or more
members after two readings.
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When the Council did not take action on the proposal, COMET
commenced the second phase of its plan, the circulation of a
petition signed by not less than ten percent of the voters
registered in the 2004 General Election pursuant to Section 14-1(2)
of the Charter. 2
To avoid the necessity of Council approval, COMET ultimately
decided to proceed pursuant to Section 14 - 1 (3) of the Charter,
which involves securing the signatures of not less than twenty
percent of the voters registered in the 2004 General Election 3 to
place COMET's proposal on the 2006 General Election ballot.
COMET representatives met wi th the County Clerk and both
parties agreed regarding: the form of the petition; that COMET
could submit signed petitions to the County Clerk in a "piecemeal
manner" (i.e., in batches); and that COMET, after submitting
signatures piecemeal, could notify the County Clerk when its
petition was complete and "file" its petition pursuant to Section
14-1{3) of the Charter.
In late August 2006, COMET informed the County Clerk that it
had ceased its signature collection efforts because it could not
collect the required number of signatures by the established
deadline.
At the time it ceased its signature collection
activities, COMET had submitted more than 3,426 signatures, of
which 2,427 were determined by the Office of the County Clerk to be
"apparently genuine" signatures of registered voters.
In December 2006, COMET informed the County Clerk that it
would renew its efforts to secure signatures of registered voters
and would seek to place its Charter amendment proposal on the 2008
General Election ballot.

2 Section 14-1(2) of the Charter allows Charter amendments to
be initiated by petition signed by not less than ten percent of the
voters registered in the last general election. Under Section 141{2), the petition must be submitted to the Council, which, after
public hearing, may submit the proposal to the voters by resolution
approved by a vote of five or more members of the Council within
forty-five days after the receipt of the petition.
3
There were 77,488 voters registered in the 2004 General
Election . Twenty percent of 77,488 is 15,498.
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Questions posed.
The County Clerk's February 14,
following questions:

2007 memorandum posed the

•

Whether the signatures of registered voters collected and
submitted before the 2006 Primary Election can be counted in
COMET's new campaign to place its proposal on the 2008 General
Election ballot, or whether COMET must start anew in its
signature collection effort.

•

How long after collection are signatures of registered voters
valid?

•

Whether the Clerk's Office must re-check signatures previously
found to be non - qualifying.

Relevant pending litigation.
Pending before the Hawaii Supreme Court is an appeal filed by
four Kaua'i homeowners in County of Kaua'i v. Baptiste, S.C. No .
27351.
The homeowners seek to overturn a Fifth Circuit Court
judgment invalidating a Kaua'i County Charter amendment approved by
a majority of Kaua'i voters in the 2004 General Election.
The
Kaua'i County Charter amendment relates to resident real property
taxes.
Although the County of Maui is not a party to the appeal, the
case involves issues relevant to those discussed in this
memorandum.
Among the issues under appeal is whether, under the
Hawaii State Constitution, voters may by initiative amend a county
charter so as to limit the real property taxing power of the
county.
The Hawaii Supreme Court has not yet decided the case.
When the Court renders its decision, we will inform the County
Clerk.
Relevant Charter provisions.
Section 14-1(3) of the Charter, pertaining to the initiation
of Charter amendments, states:
By petition presented to the county clerk, signed by
not less than twenty percent (20%) of the voters
registered in the last general election, setting forth
the proposed amendments . Such a petition shall designate
and authorize not less than three nor more than five of
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the signers thereto to approve any alteration or change
in the form or language or any restatement of the text of
the proposed amendments which may be made by the
corporation counsel.
Upon filing such petition, the county clerk shall
examine it to see whether it contains a sufficient number
of apparently genuine signatures of voters.
The clerk
shall complete the examination of the petition within
fifteen (15) days.
When the petition has been determined sufficient by
the county clerk, the county clerk shall submit the
proposed amendments to the voters of the county at the
next general election .
Court decisions indicate that . in the absence of statutory or
charter provisions to the contrary. a petition with an insufficient
number of signatures may be supplemented with additional signatures
after the election for which it was first submitted .
In a memorandum to you dated May 10, 2006, regarding the
initiative power, we discussed certain U.S. Supreme Court and other
court decisions on ballot initiatives and the circulation of
registered voter petitions .
As discussed in the memorandum, the
U . S. Supreme Court has held that the circulation of a petition
l1involves both the expression of a desire for political change and
a discussion of the merits of the proposed change" and is "the type
of interactive communication concerning political change that is
appropriately described as 'core political speech . ' 114 The Court has
further held that, as core political speech, the circulation of a
petition is subject to the protections of the First and Fourteenth
Amendments of the U. S. Constitution,S and that limitations on "the
power of the people to initiate legislation are to be closely
scrutinized and narrowly construed . ,,6

4:

Meyer v. Grant, 486 U.S. 414, 421-422 (1988).

5 The First Amendment states that Congress "shall make no law
abridging the freedom of speech, or of the press; or the right
of people peaceably to assemble, and to petition the Government for
a redress of grievances . "
The Fourteenth Amendment makes that
prohibition applicable to the State of Hawaii. Meyer, 486 U.S. at

420.
6

Meyer, 486 U. S. at 423.
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As also discussed in our May 10, 2006 memorandum, the u.s .
Supreme Court, and other federal courts, have struck down as

unconstitutional certain restrictions and requirements imposed on
the circulation of voter petitions, such as a requirement that the
circulators be registered voters, 7 a prohibition against paid
circulators,S a requirement that circulators wear identification

badges, 9 and a requirement that proponents of a petition report the
names and addresses of all paid circulators and the amounts paid to
each circulator,lO In reviewing such restrictions and requirements,
the Supreme Court has stated that, although there is !!no litmuspaper test!! to separate "valid ballot-access provisions from
invalid interactive speech restrictions
the First Amendment
requires ... [the Court] to be vigilant in making those j udgments,
to guard against undue hindrances to political conv ersations and
the exchange of ideas. 11 11
Federal courts have upheld a state law setting a six-month
time limit on the circulation of petitions . 12 However, no Hawaii
statute or Charter provision imposes a time limit on the
circulation of petitions for a Charter amendment, and Section 141(3) of the Charter has no provision authorizing the County Clerk
t o adopt or implement such a restriction.
Although there are no Hawaii cases addressing the issues posed
by the County Clerk's February 14, 2007 memorandum, at least one
state court has allowed voter petitions to be supplemented after an
election despite the absence of a specific law providing for such
a procedure .
In Coalition for Fair Rent v. Abdelnour, 107
Cal.App.3d. 97 (1980), the California Court of Appeal, noting that
many matters affecting submission of voter petitions are not set
out in statutes, held that a city charter amendment petition with
an insufficient number of valid signatures could be supplemented
with additional signatures after the election for which it was
1 Buckley v. American Constitutional Law Foundatio n. Inc., 525
U .S. 182, 195 ( 1999 ) .

8

Meyer, 486 U.S . at 428.

9

Buckley, 525 U.S. at 200 .

10

Buckley, 525 U . S . at 204.

11

Buckley, 525 U.S. at 192.

12 American Constitutional Law Foundation.
Inc. v. Meyer, 12 0
F.3d 1092 ( 10 ~ Cir. 1997 ) , aff'd, 525 U . S. 182 ( 1999 ) .
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first submit t ed .
The court held that the lack of specific
authorizat i on for a supplementing petition is not controlling and
that "restrictions on the right [of initiat i ve] are not read into
the statutes." 13.
Based on the foregoing analysis and discussion, we believe
that the signatures of registered voters collected and submitted by
COMET before the 2006 Primary Election may be counted in COMET's
campaign to place a Charter amendment proposal on the 2008 General
Election ballot .
By implication, therefore, we believe that, in
the absence of any Hawaii statute, Charter provision, or ordinance
to the contrary, signatures examined and verified by the County
Clerk may be treated as valid for purposes of the Charter amendment
process described in Section 14-1(3) until the 2008 General
Election.
We reserve comment and opinion as to the validity of
registered voter signatures after the 2008 General Election, should
COMET fail to obtain the required number of signatures in time for
the Election.
The County Clerk is not required to re - check signatures previously
found to be invalid .
Although the First Amendment protects the right of
communicate ideas and proposals for change through
petitions, states and municipalities allowing ballot
"have considerable leeway to protect the integrity and
of the initiative process, as they have with respect

citizens to
initiative
initiatives
reliability
to election

13
Coalition for Fair Rent, 107 Ca1.App.3d. at 103-104.
Although not an issue posed in the County Clerk's February 14, 2007
memorandum, we note that the court in Coalition for Fair Rent also
addressed the question of which election serves as the "base
election" (i. e., the election used to determine the number of
required signatures) when signatures are gathered before and after
an election. Based on its review of California law and the facts
of the case, the court held that the base election was the last
election preceding the date of the first signature on the petition .
The court reasoned that selecting that e l ection helps to establish
the signature requirement before signature verification begins "and
places the least burden on the initiative process compatible with
the statutory language .. .. " Id . at 111-114 .
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processes generally. tilt
Courts have also recognized that states
have "a strong interest in ensuring that proposals are not
submitted for enactment into law unless they have sufficient
support . ,,15 Accordingly, a municipality may adopt nondiscriminatory,
content-neutral regulations of the initiative process that are
reasonably related to the purpose of administering an honest and
fair initiative procedure .16
Among the ballot-initiative regulations that have been upheld
by federal courts are state laws relating to the verification of
voters' signatures on petitions. 17
Section 14-1(3) of the Charter requires the County Clerk to
"examine it Ii. e., the petition] to see whether it contains a
sufficient number of apparently genuine signatures of voters."
However, Section 14-1(3) of the Charter does not specify the
methods or procedures to be followed by the County Clerk in
verifying voter signatures, and it does not require the County
Clerk to re-check signatures previously found to be non-qualifying.
The County Clerk may, in his discretion, re-check such signatures,
but we do not believe that he is required by law to do SO . 18
cc:

Traci Fujita Villarosa, First Deputy Corporation Counsel

~Michele White, Legal Assistant
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291,

14

Buckley, 525 U . S. at 191.

15

Taxpayers United for Assessment Cuts v. Austin,

297
16

994 F. 2d

(1993).

Id. at 297 .

17 E.g.,
Taxpayers United for Assessment Cuts v. Austin, 994
F . 2d 291 (1993) (upholding Michigan procedures for checking voters'
signatures on initiative petition); see also Buckley v. American
Constitutional
Law
Foundation.
Inc.,
525
U.S.
182,
205
(1999) (referencing Colorado statute, not challenged by plaintiffs,
relating to signature verification method) .
18 In
of facts
reason to
deficient

reaching this conclusion, we have assumed, in the absence
to the contrary, that the County Clerk does not have
believe that the signature verification methods used were
or unreliable .

