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Dear Chair Molina:
This is in response to the committee's detailed request for
information transmitted to us by letter dated December 18, 2001.
We have carefully considered each of the committee's questions and
submit the following detailed response. For ease of presentation,
we have organized our response by question number. Several of the
questions are omitted from our response because they did not call
for a legal opinion.
Please refer to the separate responses from
the various departments on these questions.
1.

What is the definition of the term "good cause", as used in
Section 18.12.060(A) of the Maui County Code?
How has the
term, "good cause" been applied by the Department of Public
Works and Waste Management? Should the developer of the
project be required to demonstrate good cause in order to
obtain an extension of the preliminary subdivision approval?
In the case of Maunaolu Plantation Subdivision, can the
extension of preliminary subdivision approval be rescinded
because justification was not provided or if the justification
is not deemed as "good cause"? What has been the Department' s
past practice relevant to granting time extensions for
subdivision approvals?

Under M.C.C. §§18.12.010 and 18.12.060A, time extensions for
filing final plats are to be granted by the director for good
cause. The term "good cause" is not defined by the ordinance and
therefore should be given its common legal meaning. 1 As a general
legal term, good cause means simply "a legally sufficient reason. ,,2
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The Director of Public Works and Waste Management, under
M.C.C. §18.12.060A, has the authority to grant a subdivider an
extension of time to file a final plat. The director therefore has
the discretion to determine what constitutes a legally sufficient
reasOn for granting an extension.
For example, he may consider,
among other relevant factors, the department's past practice, the
reason(s) for the delay, the length of the delay, whether the time
period for filing the final plat has expired, the nature of the
conditions placed upon the preliminary subdivision approval, the
efforts made by the subdivider to comply with the conditions, or
the result if the subdivider was forced to reapply for preliminary
approval.
The code vests in the director the discretion to
determine good cause for extensions i there is no other code
provision that limits this discretion or sets forth the factors the
director must consider in making the decision.
The director IS
decision is reviewable, however. Under the County charter, Section
8 - 5 .4, Board of Variances, the board may hear and determine an
appeal from any person aggrieved by a decision of the director
related to subdivision. The director's exercise of discretion is
reviewable under the Hawaii administrative procedure act (H.R.S.§
91-14) to determine whether it was arbitrary, capricious, or
characterized by abuse of discretion or was a clearly unwarranted
exercise of discretion.
It is important to note that there are instances in which the
County Council has acted to legislatively define "good cause" by
other than its common meaning.
For example, under M.C.C.
§22.04.160B2, the withholding of Kula Park lots by the economic
development coordinator for good cause is defined as "pending
litigation and other matters beyond the county's control." In one
portion of the fire code, M.C.C. §16.04A.180, "good cause" is
defined by a list of specific delays.
More often, the County
Council has left it up to the departments' discretion to define
good cause.
For example, driveway permits may be extended for
"good cause shown"3 as can grubbing or grading permits "for good
cause. ,,4
With respect to the specific question, "Should the developer
of the project be required to demonstrate good cause in order to
obtain an extension of the preliminary subdivision approval?" Our
answer is "yes".
Under the code the developer must demonstrate
good cause sufficient to satisfy the Director of Public Works and
Waste Management review that good cause exists.
In the case of
Maunaolu Plantation Subdivision, a determination of good cause for
the prior extensions of preliminary subdivision approval was a
necessary condition precedent to the granting of the extension.
The former director exercised his discretion to grant all of the
prior requests for extensions for the Maunaolu subdivision.
Therefore, a decision has been made that good cause for granting
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extensions to Maunaolu Plantation existed.
Further, there is no
mechanism in the code to rescind prior extensions for good cause.
Any debate into whether or not good cause was adequately
demonstrated in the past is academic given that the director has
the discretion to make such a decision and has already done so.
The question of what has been the Department's past practice
relevant to granting time extensions for subdivision approvals is
best answered by the department itself.
2.

Is there a limit, pursuant to Maui County Code or departmental
regulations, as to how many times an extension can be granted?
Should there be a limit?

M.C.C. Chapter 18.12 places no limit on the number of times an
extension of filing a final plat may be granted.
There are no
departmental regulations limiting the number of time extensions.
The question of "should there be" limits placed on time extensions
is a "policy issue" that can be determined by the Council.
For
your reference, we have included an excerpt from the Hawaii County
Code relating to time extensions.
(See Exhibit "A".)
The Big
Island uses a three-year initial period which may be extended by
the director for no more than two additional years.
3.

Why were there extensions granted on July 16, 1997 and August
4, 1998, when the applicant submitted its request for an
extension less than fifteen days before expiration of the
preliminary subdivision approval? What is the consequence of
not meeting the deadline to request for an extension? Does
the subdivision become invalid or is the applicant required to
reapply for preliminary subdivision approval?

Under M.C.C. §18.12.060 the director may grant a time
extension for filing the final plat provided that the subdivider
has made an application in writing to the director for such purpose
at least fifteen days before the expiration of the one-year period.
Although the provision does not include mandatory language such as
the word "shall" or "must", it is a directive to the subdivider to
timely make an application for an extension.
Read together with
M.C.C. §18.12.010, the fifteen-day restriction of M.C.C. §18.12.060
would appear to be mandatory. This reading is consistent with the
Hawaii Supreme Court's general guidance in Perry v. Planning
Commission of the County of Maui, 62 Haw. 666, 619 P.2d 95 (1980).
Under Perry:
As a general proposition, the rule with respect to
statutory directions to individuals is the opposite of
that which obtains [sic] with respect to public officers.
When a statute directs things to be done by private
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person within a specified time, and makes his rights
dependent on proper performance thereof, unless the
failure to perform in time may injure the public or
individuals, the statute is mandatory. 62 Haw. 666 at
679.
On two occasions time extensions were granted for the Maunaolu
Plantation Subdivision without the required fifteen-day notice.
One extension was received on June 27, 1997, a date thirteen days
prior to the expiration, and the second on July 6, 1998, a date 14
days prior to the expiration.
Both of these extensions occurred
prior to the enactment of the current agricultural zoning law in
1998.
As discussed above, these extensions may have been
improperly granted by the former director.
However, for the
reasons stated below, the department's preliminary approval of the
plat should not be voided.
First, the subdivider has relied on these extensions to his
detriment. Had the department notified the subdivider in 1997 and
1998 of its tardy request, he could have acted to refile his
preliminary plat prior to the change in the agricultural zoning
ordinance in late 1998.
Second, the subdivider has continued to
expend effort and expense to satisfy the County's conditions of
preliminary approval for more than four years in reliance upon the
extension granted by the director.
The Hawaii Supreme Court has recognized the doctrine
equitable estoppel in land use cases. 5 The court stated:

of

The doctrine of equitable estoppel is based on a change
of position on the part of a land developer by
substantial expenditure of money in connection with his
project in reliance, not solely on existing zoning laws
or on good faith expectancy that his development will be
permitted, but on official assurance on which he has a
right
to rely that his project has met zoning
requirements,
that
necessary
approvals
will
be
forthcoming in the due course, and he may safely proceed
with the project. Life of the Land at 454 [emphasis
added] .
As discussed above, the director of public works has the
official discretionary authority to grant extensions for good
cause. On July 16, 1997 and August 4, 1998, the director gave
official assurance to the developer of the Maunaolu subdivision
that the time for filing the final plat had been extended.
The
developer relied on this official assurance and continued to pursue
the project without refiling for preliminary subdivision approval
as he could have done.
The granting of an extension assured the
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developer that his right to subdivide lots would be determined
under the zoning law in effect prior to the enactment of M.e.e.
§19.30A.030 in late 1998.
Under the doctrine of equitable
estoppel, the current director is now prevented from voiding the
earlier decisions to extend the time for filing the final plat and
thereby voiding the preliminary subdivision approval.
Looking forward, the department could strictly enforce the 15day notice provision with regards to extensions of time to file
final plats. A recommended practice, in light of the department's
past practice of not strictly enforcing these requirements, would
be for the department to send a notice to the subdivider either
thirty or sixty days prior to the expiration of the time for
requesting an extension that reminds the applicant of the fifteenday notice requirement. In this way, the department will eliminate
any reliance on past practices on extensions and all subdividers
will be on notice and treated equally.
5.

In 1995, could the Planning Director have imposed a condition
requiring the applicant to submit an agricultural utilization
plan for the subdivision? If the Planning Director asks for
a feasibility analysis of potential agricultural uses, is the
Director of Public Works and Waste Management obligated to
rely upon the Planning Director's judgment in accordance with
State law?

Before discussing the authority of the Planning Director to
require agricultural utilization plans, it is useful to look at the
enforcement powers of the County generally with respect to
agricultural lands.
In 1976, the Hawaii State Legislature amended the State Land
Use law (H.R.S. Chapter 205, Land Use Commission) to prohibit the
counties from approving subdivisions of land within the state
agricultural district unless said land is used primarily in pursuit
of an agricultural activity and is used for activities which are
expressly authorized by statute. The agricultural activities which
are expressly authorized by statute are found in two sections H.R.S. §205-2(d) and §205-4.5(a) and can be paraphrased as:
(1)
(2)
(3)
(4)

Cultivation of crops (e.g. flowers, vegetables,
fruits, forage and timber;
Game and fish propagation;
Raising of livestock (e.g. poultry, bees, fish, or
other animal or aquatic life propagated for
economic or personal use);
Farm dwellings, employee housing, farm buildings,
or activities or uses related to farming or animal
husbandry;
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(5)

Public institutions and buildings necessary for
agricultural practices;
(6)
Public and private open area types of recreational
uses (including -day camps, picnic grounds, parks
and riding stables, but not including golf courses,
golf driving ranges, drag strips, airports, drivein theaters, country clubs, and overnight camps);
(7)
Public,
private,
or
quasi-public
utility
facilities;
(8) Activities related to the retention, restoration or
rehabilitation of historic or scenic buildings or
sites;
(9)
Roadside stands for the sale of agricultural
products grown on the premises;
(10) Buildings and uses directly accessory to the above
uses and permitted under H.R.S. § 205-2(d);
(11) Agricultural parks; and
(12) Wind energy facilities.
Uses not authorized by state statute (as listed above) are not
permitted. Specifically, under H.R.S. §205-4.5(b) and (c):
(b) Uses not expressly permitted in subsection (a)
shall be prohibited, except the uses permitted as
provided in sections 205-6 (special permit) and 205-8
(nonconforming uses), and construction of single-family
dwellings on lots existing before June 4, 1976.
Any
other law to the contrary notwithstanding, no subdivision
of land within the agricultural district with soil
classified by the land study bureau's detailed land
classification as overall (master) productivity rating
class A or B shall be approved by the county unless the
said A and B lands within the subdivision shall be made
subject to the restriction on uses as prescribed in this
section and to the condition that the uses shall be
primarily in the pursuit of agricultural activity.
Any deed, lease, agreement of sale, mortgage, or
other instrument of conveyance covering any land within
the agricultural subdivision shall expressly contain the
condition as prescribed in this section which restriction
and condition shall be encumbrances running with the land
until such time that the land is reclassified to a land
use district other than agricultural district.
(c) Wi thin the agricultural district all lands,
with soil classified by the land study bureau's detailed
land classification as overall (master) productivity
rating class C, D, E, or U shall be restricted to the
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uses permitted for agricultural districts as set forth in
section 205-5(b).
In order to meet the. requirements of this state statutory
provi·sions, Maui County requires the developer wishing to subdivide
a parcel within the agricultural district to execute a Subdivision
Agreement/Agricultural Use (See Exhibit "B" attached) which sets
forth the statutory requirements that runs with the land.
Under
H.R.S.
§205-4.5(a) (4)
residential uses are limited to farm
dwellings defined as "a single-family dwelling located on and used
in connection with a farm, including clusters of single-family
farms dwellings permitted within agricultural parks developed by
the State, or where agricultural activity provides income to the
family occupying the farm dwelling."
Unfortunately, neither the
state statute nor the Land Use Commission Rules (H.A.R. Title 15,
Subtitle 3, Chapter 14, §15-15-01 et. seq.) define the term "farm"
or "income" which makes the task of enforcement problematic.
In the definitions section of the County's zoning ordinance,
M.C.C. §19.04.040, the County has defined "farm", but not "income"
in relation to farm activities. These definitions under M.C.C.
§19.04.040 apply to Title 19, Comprehensive Zoning Provisions, the
section of the code meant "to provide reasonable zoning standards
which implement the community plans of the county. ,,6
The
definitions are:
"Farm" means a lot on which the majority of the land is
used for and the predominant activity is agriculture
and/or agricultural land conservation.
"Farm dwelling" means a single-family dwelling that is
located on and used in connection with a farm.
"Agriculture" means the production of plant and animal
life for food and fiber, and for raw materials for
processed products.
Agriculture includes but is not
limited to fruit,
vegetable,
and flower growing;
forestry; aquaculture; beekeeping; grazing and dairying;
and their accompanying services and facilities.
"Agricultural land conservation" means the planting of
soil-nourishing plants and trees to achieve soil
conservation and environmental benefits, including but
not limited to soil nourishment, prevention of soil'
erosion,
improvement of air quality,
and habitat
restoration.
owner

For purposes of zoning, under these current definitions an
would be in compliance with the agricultural zoning
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provisions by merely planting grass (i.e., a lawn) to achieve soil
conservation.
The homeowner is under no obligation to generate
income from the agriculture activity.
'Under H.R.S. §205-12 the counties (and not the State) are
charged with enforcing the restrictions placed on the use of
agricultural lands.
Specifically, this section provides lithe
appropriate officer or agency charged with the administration of
county zoning laws shall enforce within each county the use
classification districts adopted by the land use commission and the
restriction on use and the condition relating to agricultural
districts under H.R.S. §205-4.5 and shall report to the commission
all violations."
There is no guidance to the counties regarding
how this enforcement is to be accomplished, but would necessarily
include the authority to take necessary action against violators.
For the purpose of subdivision, enforcement authority for
agricultural uses rests with the director of public works. Under
the Charter of the County of Maui as amended in 1996, Section 85.3, the director of public works and waste management shall: "l.
Administer the building, housing and subdivision ordinances and
rules adopted thereunder."
Currently,
this enforcement is
accomplished by the requirement that the developer record the
Subdivision Agreement/Agricultural Use document as part of the
application process. Enforcement authority after subdivision falls
within the duties of the planning director. Under Charter Section
8 - 8.3, the planning director shall "4. Prepare and administer
zoning ordinances, zoning maps and regulations and any amendments
or modifications thereto."
Enforcing the restrictions on uses
within the agricultural districts by the planning department
applies to all lands so designated throughout the county.
The
administration of the zoning ordinances was not always a duty of
the planning department.
Prior to 1996, the director of public
works administered the zoning ordinances in addition to the
building and housing codes and the subdivision ordinance.
Under
current Charter provisions, the Director of Planning is responsible
for enforcing the farming requirement in agricultural subdivisions.
Having considered the authority of the State, County and
Departments, we next turn to your specific questions relating to
the Maunaolu subdivision.
You first asked whether in 1995 the
Planning Director could have imposed a condition requiring the
applicant to submit an agricultural utilization plan for the
subdivision.
The answer is "no" for two reasons.
In 1995, as
explained above, the Director of Public Works had both subdivision
and zoning authority under the County charter. Thus, the Director
of Public Works could (and did) preliminarily approve the Maunaolu
subdivision despite the obj ections of then Planning Director, Brian
Miskae. Second, we could find no requirement in the state statute,
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county ordinance, or departmental rules for an "agriculture
utilization plan".
Therefore, it appears that there would have
been no legal authority for the planning director to impose such a
requirement.
In the implementing actions contained in the PaiaHaiku Community Plan, there is no mention of, or recommendation
for, an agricultural utilization plan requirement.
The second part of your question states, "If the Planning
Director asks for a feasibility analysis of potential agricultural
uses, is the Director of Public Works and Waste Management
obligated to rely upon the Planning Director's judgment in
accordance with State law?" As stated previously, under the County
Charter, the Director of Public Works and Waste Management has the
authority to approve subdivisions while the Director of Planning is
charged with zoning enforcement after subdivision approval is
granted. In subdivision matters, the code requires the Director of
Public Works and Waste Management to seek comments from the various
departments including the Department of Planning, however, the
decision as to approval or disapproval of a subdivision is
ultimately up to the Director of Public Works and Waste
Management . 7
It is unclear what is meant by "feasibility analysis of
potential agriculture uses." The term is not defined by ordinance
or statute or listed anywhere as a requirement for subdivision
approval. It is not a requirement that previously has been imposed
on subdivisions. This said, the State recognizes the potential (or
"feasibility") for agricultural uses for lots as small as one acre
although Maui County requires a minimum two-acre lot size.
If by
"feasibility" the question is referring to economic feasibility,
neither State statute, SLUC rules or County ordinance define farm
income.
6.

Will the County be forced to assume responsibility and/or
liability should private water system malfunction or should it
be found to be contaminated?
If the State Department of
Health deems the water safe for consumption, can the private
water system be granted approval without a back-up system?

There is no ordinance that requires private water systems to
be built to County standards. Landowners may rely on private water
systems for a number of reasons including that access to public
water systems (i.e., transmission lines) may be far away from the
subject property. A prudent landowner would develop their private
water system to high standards in order to ensure that it may be
transferred to the County at some point in the future. Development
at Kapalua comes to mind as an example where a private water and
sewage system was built to high standards. At the other end of the
spectrum is the case of Maui Ranch Estates in Haiku where the
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private water system is substandard. Although the County was not
"forced" to assume responsibility for the Maui Ranch Estates water
system, we have assisted the property owners by guaranteeing loans
needed to pay for the upgrade.
Because the County did not set
standards for the private water system, it has had to step in later
to provide for the welfare of its citizens.
With regards to the last part of this question, the Department
of Health in its response has transmitted the "Ten State Standards"
utilized by the State of Hawaii Department of Health ("DOH") to
require that a minimum of two sources of groundwater be provided.
(See §3. 2 .l. 2 Groundwater; Number of Sources.)
However, these
standards are not codified as rules and it is possible that the DOH
might grant approval without the second water source.
7.

What action will be required to address the concerns brought
forth by the Director of Water Supply relating to the
incorrect description incorporated in the Public Offering
Statement which states that the private water system will be
in compliance with the standards of the County Department of
Water Supply, and the standards of the State Department of
Health? Will the developer be allowed to proceed regardless
of the Director's concerns? The Director also indicated that
the subdivision is not in compliance with the Board of Water
Supply's DBCP settlement agreement for contamination. Is the
developer required to comply with the settlement agreement? In
addition, being that the well is located in close proximity to
existing wells, is the placement of the private well subject
to County approval?

The registration of subdivisions is covered by state law under
the Uniform Land Sales Practices Act ("ULSPA"), H. R. S. Chapter 484.
Public Offering Statements are required under H.R.S. §484-6.
Information regarding water supply is required under H.R.S. §4846(a) (5). Under H.R.S. §484-1, a public offering statement is a
statement that "fully and accurately discloses the physical
characteristics of the subdivided lands offered and all unusual or
material circumstances or features affecting the subdivided lands. "
The State of Hawaii Director of Commerce and Consumer Affairs is
charged with enforcing the provisions of the ULSPA and may conduct
investigations and proceedings under H.R.S. §484-1l. After notice
and hearing, the director may issue a cease and desist order for
violations under H.R.S. §484-12. The ULSPA includes both penalties
and civil remedies. (See H.R.S. §§484-13, 484-l5 and 484-16.)
Since this is a state matter, no action is required by the county
in relation to the subdivider's public offering statement.
As stated above, there is no County requirement that a private
water system be built to the standards of the County Department of
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Water Supply, but the system must receive State Department of
Heal th approval.
Further, under Maui County Charter Section 811.2, Functions of the Department, the Department of Water Supply
has authority over "all water systems owned and operated by the
county" as well as "full and complete authority to manage, control
and operate water systems and properties used in connection with
such water systems." Under current law, the Department of Water
Supply lacks authority over private water systems not owned or
operated by the county.
Therefore, should the developer receive
DOH approval for his private water system, he could proceed without
the Director of Water Supply's approval.
In the event the developer wishes to transfer the private
water system to the County, then the system must be in compliance
with County standards.
This would include compliance with the
terms of the settlement in Board of Water Supply of the County of
Maui v. Shell Oil Company. et al., Civil Case No. 96-0370 (1)
(September 1999), referred to as the "DBCP settlement ll •
(See
Exhibit IICII.
The settlement agreement is also available on the
Department of Water Supply I s website.)
The DBCP settlement was
between the County and the various defendants regarding excessive
contaminant levels for dibromo chloropropane in public water
supplies.
The agreement covered existing wells defined as those
owned or operated by the County at the time of the agreement and
future wells to be drilled or acquired by the County in the future.
(Exhibit "C" page 2, sections g and i.)
The private well drilled
at Maunaolu is not subject to the terms and conditions of the DBCP
settlement unless it is acquired by the County at some future date.
The exact placement of a private well is not subject to County
approval al though the development of a water system must be an
approved use under the applicable zoning law. For a property such
as Maunaolu Plantation Subdivision which is zoned as agriculture,
a private water system intended to supply individual household
water supplies is a permitted use.
Specifically,
M.C.C.
§19.30A.050, Permitted Uses, section A.6. provides that "minor
utility facilities as defined in section 19.04.040, Maui County
Code" are permitted uses. In turn, M.C.C. §19.04.040 includes the
following definitions:
"Major utility facilities" means uses or structures which
provide utility services which have potential major
impact, by virtue of their appearance, noise, size,
traffic generation, or other operational characteristics
which include, but which are not limited to, forty-six
kilovolt transmission substations, power plants, base
yards, water and wastewater treatment facilities, but not
including private, individual cesspools, septic tanks or
individual household water supplies. [emphasis added]
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"Minor utility facilities" means transmission lines used
directly in the distribution of utility services that
have minor impact on adjacent land uses which include,
but which are not limited to, twenty-three kilovolt
transmission substations, vaults, water wells, tanks and
distribution equipment, sewage pump stations, and other
similar type uses. [emphasis added]
"Utility services" means the generation, transmission, or
distribution of electricity, gas, or steam; water,
irrigation and sanitary systems used for the collection
and disposal of garbage, sewage and other wastes by means
of
destroying
or
processing
these
materials;
transportation systems; and communication or other
similar services. [emphasis added]
9.

If the covenants were established after the effective date of
the Agricultural District Ordinance, how will concerns
relating to the non-conformance of Section 19.30A.040(D) of
the Maui County Code relating to covenants restricting the
operation of agricultural activities be addressed?

In order to answer this question, we have reviewed an
unrecorded copy of the Declaration of Protective Covenants,
Conditions and Restrictions for Maunaolu Plantation (CC&Rs)
attached in full as Exhibit "D". The specific provisions from the
CC&Rs relating to agriculture have been excerpted and included in
an endnote for easy reference. 8
For your reference, M.C.C. §19.30A.040(D) provides as follows:
D.
No deed, lease, agreement of sale, mortgage or
other instrument of conveyance shall contain any covenant
or clause which restricts, directly or indirectly, the
operation of agricultural activities on lands within the
agricultural district. This subsection shall not apply
to any covenant or clause existing prior to the effective
date of the ordinance codified in this chapter.
Since the restrictive covenants are not yet recorded, M.C.C.
§19.30A.040 applies and the limitations on agricultural activities
in the CC&Rs are voidable.
Further, the provisions are not
enforceable because they limit agricultural activities permitted
under State law. The invalidation of the CC&R provisions relating
to agricultural uses would not affect the CC&R document in its
entirety because the document contains a savings clause. 9
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10.

Is it legal for an agricultural subdivision to be marketed as
a gated, exclusive, luxury residential community? If it is,
on what basis is it legal?

. Under current law, there is no prohibition in marketing an
agricultural subdivision in this way so long as the residential use
is accessory to the agricultural use.
As stated previously,
residential uses are permitted on agriculture land subject to the
limitation that the dwellings are farm dwellings.
Under M.C.C.
§19. 30A. 050 (B) (1), two farm dwellings are permitted per lot, one of
which shall not exceed one thousand square feet of developable
area. There are no prohibitions in the ordinance restricting the
use of gates, or the type or quantity of materials used in the
construction of dwellings on agricultural lands.
Other than the
one thousand square feet size limit imposed on second farm
dwellings, there is no limit on the size of the first farm dwelling
except that M. C. C. §19. 30A. 030 (D) restricts the maximum developable
area to ten percent of the total lot area.
11.

Pursuant to Section 18.12.080 (E), land ·should not be offered
for sale until approval for recordation of final pl.at is
received.
This provision appears to be inconsistent with
Section 18.04.020(B) which states that land can be offered for
sale if such offer provides in writing that such sale shall
not occur until approval for final plat is granted.
How is
this inconsistency likely to be resolved? Should the Council
consider changing these sections to make them more consistent?
Given this inconsistency, is the developer in violation by
selling reservations for lots without the required approvals
from the County?
If the developer is in violation, what is
the appropriate action to take against the developer and can
the County rescind preliminary plat approval?

M.C.C.
follows:

§18.12.080(E)

was

enacted

in

1974

and

states

as

E.
Land shall not be offered for sale, lease, or
rent in any subdivision, nor options or agreements for
the purchase, sale, leasing , or rental of land made
until approval for recordation of the final plat is
granted by the director.
M.C.C. §18.04.020(B), last amended in 1996, provides in part:
B.
. .. Land shall not be offered for sale, lease
or rent in any subdivision, nor shall options or
agreements for the sale, lease or rental of land in any
subdivision be made until approval for recordation of the
final plat is granted by the director as provided in this
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title, unless such offer, option or agreement expressly
provides in writing that such sale, lease or rental of
land in the subdivision shall not occur nor become
effective unless and until approval for recordation of
the final plat is granted by the director as provided in
this title.
Since §§18.12.080(E) and 18.04.020(B) are found in different
sections of the same chapter, M.C.C. §1.04.040(C) applies:
C.
If conflicting provisions be found in different
sections of the same chapter, the provisions of the
section which are enacted later in time shall prevail
unless such construction be inconsistent with the meaning
of such chapter.
Therefore, the provisions of M.C.C. §18.04.020(B) prevail and
M.C.C.
§18.12.080(E),
enacted
earlier,
is
repealed
by
interpretation of M.C.C. §1.04.040(C). Given this, the developer
is not in violation by selling reservations for lots without final
subdivision approval by the County.
The County Council may wish to consider amending these
sections to make them more consistent.
For the Council's
reference, the subj ect of restrictions on sale of lots in a
subdivision prior to final subdivision approval is covered in
detail in the Hawaii Real Estate Law Manual,
Chapter 21,
Subdivision, pages 21-10 to 11.10
Where the subdivision is
registered with the State,
state law preempts the County
prohibition on sale prior to final subdivision approval. 11 Even if
the subdivision is unregistered, the developer may be able to offer
lots for sale prior to subdivision approval with non-binding sales
contracts. 12
13.

Can the County require the developer to apply for a State
district boundary amendment, County zoning and community plan
amendment? A recent case relating to a similar type of
subdivision in the County of Hawaii was appealed before the
State Land Use Commission.
The decision required the
developer to obtain a district boundary amendment from
agricultural to urban and a change in zoning.

Although we are uncertain of the Big Island case to which you
are referring, the procedure for applying for State di'strict
boundary amendments is covered by the Land Use Commission Rules. 13
Under LUCR § 15-15-46, State departments, County departments, or
any person with a property interest in the property sought to be
reclassified have equal standing to initiate a petition to the
commission for district boundary amendment. There is no mechanism
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in the SLUC rules for the County to require a developer to file a
petition on his own behalf.
However, the County can itself
petition to have the property reclassified if it so desires. In
that event, the State Land Use Commission will apply the decisionmaking criteria for boundary amendments as set forth in LUCR §1515-77 with the burden upon the County petitioner to justify the
reclassification.
Under H.R.S. §205-4, the SLUC has the exclusive
right to determine boundary amendments for lands larger than
fifteen acres in size such as the Maunaolu Plantation project. For
lands smaller than fifteen acres, H.R.S. §205-3.1 grants the power
to the counties to make amendments to district boundaries.
The
County procedures are codified at M.C.C. Chapter 19.68, State Land
Use District Boundaries.
We have attached as Exhibit "GlI, ("Godfrey" case), a copy of
a Declaratory Order issued by the State Land Use Commission in
1994. This was a Big Island case involving a subdivision of 10.469
acres into ten, one-acre agricultural lots.
The developer had
relied upon the state ohana dwelling law (H.R.S. §46-4 (c)) and
county ordinance H.C.C. §25-152(a) to build an ohana in addition
the main residence on each lot. The SLUC found this permissible so
long as "the two single-family dwelling units are related to an
agricultural activity or is a farm dwelling. 11 Exhibit "GlI at 18,
paragraph 6.
In Godfrey, the policy of the county planning
department was not to review the proposed use at the time of permit
approval but rather at the time that the proposed use actually
occurs. Exhibit "GlI at 11, paragraph 45.
The SLUC allowed this
procedure and stated in its decision:
"Pursuant to their enforcement duties under H.R.S. §20512, the counties must take measures to ensure that any
subdivision in an agricultural district will be used for
agricul tural purposes.
The Planning Department has
represented that it will enforce the agricultural use
upon Ronald Brown [the developer] after performing an
investigation and determining his actual use of the
Property.
To the extent that the authority to enforce
the restrictions on use in State agricultural districts
has been delegated to the Planning Department pursuant to
H.R.S. § 205-12, the Commission will allow the Planning
Department to conduct its investigation to determine
whether Ronald Brown actually intends to use the
structures constructed on the property in a manner that
is related to an agricultural activity. 11 Godfrey at 1819.
With regards to the second part of the question, the County
can require the developer to comply with all County zoning
regulations relating to land classified as agriculture.
It is

,
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through the zoning ordinance that the County implements the
community plans.
(See M.C.C.
§19.04.01S).
The developer is
required to comply with the provisions of M.C.C. Chapter 19.30A
applicable to agricultural districts.
The County derives its
zoning power from the Zoning Enabling Act, H.R.S. §46-4(a) ,14
The County's power to adopt general plans and development
plans is set forth by State statute in H.R.S. §226-S8. These are
functional plans that contain broad policy guidelines for the
purpose of providing a framework for county and state planning.
They contain objectives as to many land use issues including water
and waste systems, density and transportation. Except in the SMA
context, they are not le~al mandates, nor do they provide legal
standards of performance. 5 The Corporation Counsel has addressed
the subject at length in its prior opinion, No. 99-1, dated June
28, 1999 1 page 6.
(See attached Exhibit "E".)
It is important to note that the applicable community plan,
the Paia-Haiku Community Planl by its own terms defines its role in
the planning process as a "guide". The community planl formulated
by a Citizen I s Advisory Committee in 1992 1 identified growthrelated problems of two-acre country estates.
(See Exhibit "F"
attached excepts from planl pages 10-11.) In Part III, the plan'S
policy recommendations 1 implementing actions and standards for the
Paia-Haiku region, the plan did not recommend the prohibition of
two-acre subdivisions, but suggested the following action:
Establish varying minimum lot sizes and subdivision
standards to reflect different kinds of proposed uses and
activities l thereby, preventing the improper use of
agricultural and rural areas.
Moreover, ensure that
minimum two-acre lot subdivisions intended for "gentleman
estates" are limited to areas that (a) have adequate
public services and infrastructure 1 and (b) would not
significantly detract from the agricultural, rural 1 open
space scenic and environmental qualities of the region.
(Exhibit "F" 1 pages 17-18.) The implementing action was
to recommend a Department of Planning Project to
establish varying minimum lot sizes to reflect different
kinds of agricultural and rural activities l and to
control
the
rate
and
location
of
agricultural
subdivisions. (Exhibit "F" 1 page 42.)
l

14.

Provide details relating to the former dumping site identified
as part of the proposed subdivision.
Were contaminates
disposed of at the dump site? What regulations for cleanup and
disclosure apply?

,

i

\
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Depending on the particular circumstances, there are numerous
environmental regulations that may apply including the state Solid
Waste Pollution statute (H.R.S. Chapter 342H); the federal Solid
Waste Disposal Act, §1002 et seq., as amended, 42 U.S.C.A. §6901 et
seq.; and the federal Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA), §101 et seq., 42
U.S.C.A. §9601 et seq. meant to effectuate cleanup of toxic waste
sites. Without more specific facts, it is impossible to state with
any certainty which laws, if any, apply.
15.

What are the ramifications and implications of a Council
resolution establishing an immediate moratorium on final
subdivision approvals for agricultural-zoned lands?
Is a
moratorium a reasonable course of action?

A moratorium on all final subdivision approvals would be an
exercise of the Council's general police power. 16 A moratorium may
be accomplished through ordinance, but not through resolution, as
referenced in this question. 17 There is precedence for a moratorium
restricting the granting of agency action related to the processing
of agricultural subdivisions in M.C.C. §18.50.010 et seq. In 1998,
the Council passed by ordinance a three-month moratorium while it
prepared legislation related to agricultural subdivisions.
The
1998 moratorium was short-term while the revised ordinance was
under review.
If the purpose of the moratorium is to halt all agricultural
subdivision approvals pending new amendments to the agricultural
zoning ordinance, then the use of the moratorium is permissible,18
although like before, should be short in duration.
Otherwise a
long delay in subdivision approvals might lead to civil complaints
alleging vested rights or equitable estoppel.
(See discussion
under Question 23 below.) The Council may find the following cases
helpful in determining its course of action since the court will
consider the facts of each pending subdivision separately:
The issuance of a permit may be delayed for a reasonable
time where the proposed use would conflict with a zoning
ordinance
which has
been
drafted
and
is
under
consideration by the legislative body. In Kramer v. City
of Chicago, 374 NE2d 932 (1978), the appellate court
suggested that issuance could have been delayed because
the city was considering the Lakefront Protection
Ordinance which would have disallowed issuance of a
building permit for construction of a pancake restaurant.
Where, however, an application for a building permit has been
delayed without valid reason while the municipality enacts a zoning
amendment which would render issuance of a permit illegal the

" ,
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municipality must issue the permit. Appropriate processing of the
application would have afforded the applicant the opportunity to
establish a vested right in the proposed construction. Pokoik v.
Silsdorf, 390 NYS2d 49 (1976).
Where $200,000 was spent on a site plan, architect's plans,
models, and permits, a city may be equitably estopped from
exercising its zoning power, even though physical construction has
not yet begun.
Walker v. Indian River Country, 319 So2d 596
(1975).
If the Council is only concerned with the grandfathered
subdivisions or is only concerned with large lot subdivisions, it
may be unreasonable to suspend the granting of final approval for
all
agricultural
subdivisions.
Also,
the
grandfathered
subdivisions and the ones closest to final approval are the most
likely to claim vested rights and therefore to challenge the
moratorium in litigation.
16.

What is the Council's authority to prohibit or control the
final approval of the Maunaolu Plantation Subdivision?

As stated above, under the County Charter and Maui County
Code, the Director of Public Works and Waste Management has the
authority to give final subdivision approval.
The Director of
Public Works and Waste Management's duties relating to the issuance
of final subdivision plans is set forth in M.C.C. §19.500.070. His
duties in this regard are ministerial and described fully in M.C.C.
§19.500.040, it is the director's mandatory "duty to approve an
application for subdivision
which complies with the
provisions of this title." [Title 19, Zoning]
Because the authority to prohibit or control the final
subdivision approval for Maunaolu Plantation rests with the
Department of Public Works and Waste Management, the Council cannot
prohibit or control the director's decision. Under Charter Section
3-8, Restrictions on Council and Council Members, Section 2, "
neither the council nor its members shall give orders ... " to the
Director of Public Works and Waste Management. 19
17.

Transmit a copy of the Subdivision Agreement (Agricultural
Use) form, as mentioned during the discussion, that details
guidelines for the development of agricultural subdivisions.

Subdivision
Exhibit "B".
18.

Agreement

(Agricultural

Use)

is

attached

as

When were the covenants drafted? Is there a copy of the
restrictive covenants in the Administrations files?
If so,
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what are the covenants? Are they legally enforceable under
State and County laws? What department, if any, is charged
with enforcement? What are the penalties or the effect on the
subdivision for violations?

We are not certain when the covenants were drafted.
We do
have an unrecorded copy of the CC&Rs in our files which is attached
as Exhibit "D".
Restrictive covenants are in essence contracts
concerning the use of land.
To be effective, the parties to the
restrictive covenant must have intended to bind the land and must
have been in privity with one another. 20 Restrictive covenants are
binding so long as they are not prohibited by law.
They are
enforceable by the entity (such as a homeowner's association) which
has the legal obligation to see that the restrictive covenants are
performed and by the property owners who hold interest in the so
restricted. 21
As stated in answer to Question 9 above, the provisions
restricting agriculture uses
in Article 12
of
the
CC&Rs
impermissibly limit agricultural activities permitted under State
and County law.
Since they have not been recorded, the County
should request as a condition of final subdivision approval that
the voidable conditions be removed.
There is no penalty under
M.C.C. §19.30A.040(D) for recording a covenant that restricts the
operation of
agricultural
activities on lands
within the
agricultural district.
Because the declaration of CC&Rs is a private contract, it is
enforceable by the parties to the contract and not by any State or
County department. By its terms under Article 24, Interpretation;
No Waiver, the declaration is enforceable under the laws of the
State of Hawaii.
In Article 16, the declaration contains
provisions relating to enforcement including remedies for breach of
the protective covenants, conditions and restrictions.
The
penalties or remedies would be determined either by agreement of
the parties, an arbitrator's decision, or by the courts.
There
would be no effect on the subdivision for violation of the CC&Rs.
19.

Is the Federal Right to Farm Act in effect?
If it is, what
are the provisions relating to the use of agricultural lands?
Is there a corresponding State statute?

The Hawaii Right to Farm Act is codified at H.R.S. §165-1 et
seq. The purpose of the act is to reduce the loss to the State of
its agricultural resources by limiting the circumstances under
which farming operations may be deemed a nuisance.
The act
protects farmers against nuisance suits where the farm operation
complies with state and county laws and uses reasonable care in
conducting its operations. It is meant to protect, in part, farms

,

,
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where nonagricultural land uses extend into agricultural areas and
complaints relating to agricultural activities arise.
It is a
statutory exception for· agricultural operations from being declared
a nuisance.
It is not a prohibition from suit, but rather, an
affirmative defense to suit.
We conducted several Westlaw searches (in both US Codes
Annotated and in the all federal cases directory) and found no
references to a federal right to farm act.
An online search
revealed that right to farm acts (all nearly identical to Hawaii's)
have been enacted in all fifty states.
Some municipalities have
refined the rights further.
The right to farm appears to be a
state issue, not a federal one.
20.

In relation to the "grandfathering clause", what are the
implications of revoking Maunaolu Plantation Subdivision's
preliminary subdivision approval at this stage of the
subdivision process? Should the County revoke the preliminary
subdivision approval, what is the potential for litigation?

The Council itself does not have the authority to revoke
preliminary subdivision approval as the authority for subdivision
approvals is with the Director of Public Works and Waste
Management.
The procedures for preliminary plat approval by the
director is covered by M.C.C. §18.08.100 which has set deadlines
for approval. If these deadlines are not met, then the preliminary
plat is deemed approved by operation of law. 22
There is no
mechanism by which the director has authority to revoke preliminary
subdivision approval.
The
"grandfathering
clause,,23
relates
to
the
maximum
developable lots available in an agricultural subdivision. Prior
to 1998, the maximum developable lots were not determined by the
current sliding scale and allowed one lot for every two acres.
Lots for the Maunaolu Plantation Subdivision were calculated under
the old agriculture law and allowed for 39 lots for approximately
80 acres. The number of lots under the current ordinance would be
substantially less.
If the Director of Public Works and Waste Management were to
revoke preliminary subdivision approval at this time, he would be
acting without authority to do so.
Given the existence of the
grandfathering clause, the reliance upon the approval by the
developer to expend additional development funds, and the Court's
acceptance of equitable estoppel theory (discussed above in
relation to Question 3), the probability of litigation if
preliminary approval were to be revoked is high.

()
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22.

Who ensures that the proposed subdivision is in confor.mity
with Chapter 205-12 HRS regarding the enforcement of the
property's agricultural use classification?

As discussed previously, the administration of the County's
zoning laws is a duty of the Director of Planning. By its terms,
H.R.S. §205-12 charges the planning department with enforcing the
use classification districts and the restriction on use and the
condition relating to agricultural districts under H.R.S. §205-4.5.

23.

Does the granting of preliminary subdivision approval give the
landowner any entitlement to final subdivision approval?

Preliminary subdivision approval does not give the landowner
an
entitlement to final subdivision approval, however, it does
create the expectation that so long as the developer complies with
the terms and condi t ions of prel iminary approval, then final
approval will be granted.
Under M.C.C. §18.08.100(C), approval of the preliminary plat
indicates the director's directive to prepare detailed drawings on
the plat submitted, provided there is no change in the plan of the
subdivision as shown on the preliminary plat and there is full
compliance with all requirements of the subdivision law.
This is
the first step of subdivision approval - tentative approval of the
preliminary map - which is then followed by the second step - final
subdivision approval.
After preliminary approval, the developer
prepares the construction plans to comply with the conditions set
forth during the first stage of the subdivision process. The final
plat goes through a technical review process which includes a
review by the director of planning, the director of water supply,
the sanitary engineer, and the district engineer. 24
If the final
plat is substantially similar to the approved preliminary plat, is
technically correct, and meets all of the applicable legal
requirements, then the director must grant approval.
The question of entitlement relates to the consideration of
two distinct legal theories
vested rights and equitable
estoppel. 25 Vested rights analysis focuses on whether an owner or
developer has acquired real property rights which cannot be taken
away by governmental regulation. In contrast, to prove estoppel a
developer or owner must satisfy a three-part test: (1) rely in good
faith (2) upon some act of the government (3) and make such a
substantial change in position or incur such extensive obligations
and expenses, that it would be highly inequitable and unjust to
destroy the rights he has acquired. 26
In applying vested rights analysis to the Maunaolu Subdivision
application, it is important to note that neither final subdivision
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approval has been granted nor have any building permits been
issued.
However, these approvals are ministerial acts of the
director based upon the subdivider's compliance with the terms and
condi tions of preliminary approval.
The right to preliminary
subdivision approval has vested pursuant to county ordinance. The
right to final subdivision approval is contingent upon the
developer's compliance with the terms and conditions attached to
the preliminary approval.
Once these conditions have been met,
then the developer's rights become vested.
The question of whether or not estoppel, as a separate legal
theory, will require final subdivision approval depends upon the
particular facts of this case. Some questions to ask would be: Did
the County give any assurances to the developer that if he complied
with the conditions of preliminary approval that the subdivision
would be approved? What is the past practice or prior expectations
of other subdividers in this regard? Did the developer satisfy all
condi tions of preliminary approval?
What agreements has the
developer made in reliance upon preliminary approval?
What
expenses has the developer incurred? Are they substantial? If the
developer can establish a case in equity, then the remedy is the
issuance of a permit. 27
With regards to the likelihood of a successful recovery under
the two legal theories of vested rights or estoppel, vested rights
appears to be the stronger one for the developer in this regard.
yours,

Counsel
GJG:ko
Enclosures
cc: Mayor James "Kimo" Apana
David Goode, Director of Public Works
and Waste Management
John Min, Director of Planning
Wesley P. Lo, Director of Finance
David Craddick, Director of Water Supply
APPROVED:
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ENDNOTES
1.M.C.C. § l.04.020A Rules of construction - Generally. All words and phrases
shall be construed according to 'the common and approved usage of the language;
but technical words and phrases and such others that have acquired a peculiar and
appropriate meaning in the law, shall be construed and understood according to
such peculiar and appropriate meaning.

2.Black' Law Dictionary, 7 th edition, 1999.
3.M.C.C. § l2.08.070
4.M.C.C. § 20.08.ll0
5.Life of the Land v. Citv Council of the City and County of Honolulu, 61 Haw.
390, 606 P.2d 866 (1980).
6.M.C.C. § 19.04.015C
7.M.C.C.§ 18.08.090 Review.
A. Within five days after the information required in Sections 18.08.040 through
18.08.080 is submitted by the subdivider, the director shall furnish one copy of
the preliminary plat and supplemental materials to the director of water supply,
director of public works and sanitary engineer, and in addition the district
engineer, when a subdivision is adjacent to a state highway or proposed state
highway.
B.
The officers listed in subsection A of this section shall review the
preliminary plat and indicate their approval or recommendations thereon within
the time limit established by the director.
Note: In reviewing this ordinance, we noticed several inconsistencies in the
ordinance likely caused by the 1996 amendment to the charter. M.C.C. §18.04.020
(amended 1996), Authority and scope, incorporates County Charter Section 8-5.3
which authorizes the director of public works to administer subdivisions and
approve subdivisions on accordance with Chapter 18.04. However, several M.C.C.
provisions incorrectly refer to the planning director. These include §18.04.130
(established 1974) defining the term "director" as the "director of planning",
the review section of 18.08.090 (established 1974), and the approval sections of
18.12.080 and 18.20.180 (both established 1974). Although the County charter is
clear with regards to the grant of authority to the public works director over
subdivision approvals, we suggest these M.C.C. sections be amended in keeping
with the intent of the County charter.

8.

ARTICLE 12
LIMITATION ON USE OF THE PROPERTY
*** Such use of the Lots shall be further restricted and limited by the
limitations,
conditions,
covenants and restrictions
contained in this
Declaration.
A.
Notwithstanding the uses allowed by applicable land use and zoning
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B.

designations, no piggeries or commercial poultry operations may be
conducted on any lot.
No noxious or offensive activity shall be permitted on any lot, nor shall
anything be done or placed on any lot that may be or become a nuisance, or
cause unreasonable embarrassment, odors, noise, disturbance, or annoyance
to other owners or occupants of other lots.
Cows, horses, and/or sheep
shall be allowed to graze on the lots but no more than a combined total
of six animals per lot.
No other livestock shall be allowed.
Dogs and
cats will be allowed to the extent that their numbers do not create a
nuisance to other Lot owners. Up to four (4) chickens (but no roosters)
may be allowed on any Lot, upon prior approval by the Board, provided same
do not create a nuisance (noise or otherwise). A decision on whether a
nuisance is present will rest with the Board of Directors in its sole
discretion.

9.

ARTICLE 19
SEVERABILITY

19.1 Severability. The invalidation of any restriction, covenant, condition or
other provision hereof by final judgment, order or decree of any court or
governmental commission, board or agency having jurisdiction thereof shall in no
way affect the other restrictions, covenants, conditions and provisions hereof,
which shall remain in full force and effect according to their terms.

10.D. Restrictions on Sale.
Any sale or transfer or advertisement or offer to sell or transfer a lot,
prior to subdivision approval by the county is prohibited. [Hawaii County, Haw.,
Code, sec. 23-75 (1995); City and County of Honolulu, Haw., Rev. Ord., sec 223.10 (1990); Kauai County, Haw., Code, title IV, sec. 9-3.1 (1987); Maui County,
Haw. Code, 18.04.020 (1991).J However, the provisions of H.R.S. ch. 484 in
certain circumstances preempt the county prohibition on sale prior to obtaining
final subdivision approval. H.R.S. Section 484-8.5 allows a developer to sell,
by binding or non-binding contract, a lot under a preliminary order of
registration, which order is issued after a developer has obtained a preliminary
subdivision order, but prior to the final subdivision map being issued.
Some
developers may elect to take advantage of this statutory provision to sell lots
prior to obtaining final subdivision approval, as a way of testing the market.
However, this provision requires that the subdivision be registered with the
State under the Hawaii Uniform Land Sales Practices Act ("U.L.S.P.A."), so that
the developer cannot claim an exemption from Hawaii ULSPA even if it meets the
requirements of one of the exemptions. If the developer desires instead to rely
on an exemption from the registration requirements, then the county ordinances
barring sales prior to final subdivision approval would appear to apply.
Even if the subdivision is not registered under the Hawaii ULSPA, the
developer may be able to offer the lots for sale prior to final subdivision
approval with non-binding contracts. In Whitlow v. Jennings, 40 Haw. 523 (1954),
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the Court confirmed that a contract to sell a subdivided lot that had been placed
in escrow until the seller was able to obtain final subdivision approval from the
County Planning Commission was not in violation of state law prohibiting an owner
of any land from agreeing to sell, selling, or transferring land or any portion
thereof, until subdivision approval had been obtained from the commission. The
Court reasoned that the buyer was being adequately protected since the contract
was of no force and effect until the subdivision was approved.
Following this
ruling, a developer of a subdivision that is not registered under the Hawaii
ULSPA will occasionally market and sell lots after tentative approval of the
preliminary subdivision map, with the condition precedent that the contract may
be canceled at any time by the buyer prior to final subdivision approval. Once
final subdivision is obtained, the developer generally gives written notice to
the buyer, along with the opportunity for a limited period of time to cancel the
sales contract before it becomes binding.
11.

H.R.S. §484-8.5

12.

Whitlow v. Jennings, 40 Haw. 523 (1954).

13. Hawaii Administrative Rules, Title 15, Department of Business, Economic
Development, and Tourism, Subtitle 3, State Land Use Commission, Chapter 15, Land
Use Commission Rules, § 15-15-01 et. seq.
14.H.R.S § 46-4(a) states in part: Zoning in all counties shall be accomplished
within the framework of a long range, comprehensive general plan prepared or
being prepared to guide the overall future development of the county.
Zoning
shall be one of the tools available to the county to put the general plan into
effect in an orderly manner.
lS.Lum Yip Kee, Limited vs. City and County of Honolulu, 70 Haw. 179, 767 P.2d
815 (1989).
See also Gatri v. Blane, 88 Haw. 108, 962 P.2d 367 (1998) holding
that a county community plan, specifically implementing the general plan, had the
force and effect of law for purposes of a special management area (SMA) permit
application under H.R.S. Chapter 205A and the Maui SMA Rules, Section 12-202-12.
16.Life of the Land v. City Council of the City and County of Honolulu, 61 Haw.
390, 394, 606 P.2d 866, 872 (1980).

17.See County Charter, Article 4, Ordinances and Resolutions.
18. Life of the Land at 427,
measures.

distinguishing moratorium from stop-gap zoning

19.Except for the purpose of inquiries under Subsection 3-6(3), the councilor
its members, in dealing with county employees or with county officers other than
those appointed p~rsuant to Section 3-7 or Article 5, shall deal solely through
the mayor, and neither the council nor its members shall give orders to any such
employee or officer either publicly or privately. Any willful violation of the
provisions of this subsection by a member of the council shall be sufficient

;'
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)

grounds for his removal from office by impeachment.
20.Waikiki Malia Hotel, Inc. v. Kinkai Properties Limited Partnership, 75 Haw.
370, 862 P.2d 1048 (1993).
21.De Mund v. Lum, 1 Haw. App. 443, 446, 620 P.2d 270, 273
22.M.C.C.

§

(1980).

18.08.100D

23.M.C.C. § 19.30A.030G states, in part, . . . This subsection shall not apply
to any lot which received preliminary subdivision approval prior to the effective
date of the ordinance codified in this chapter and which receives final
subdivision approval after the effective date of said ordinance. Th~ subsequent
lots resulting from such subdivision shall be subject to this subsection.
24.M.C.C.

§

18.12.070

25.See Allen v. City & County of Honolulu, 58 Haw. 432, 571 P.2d 328 (1977),
page 435, which states:
Appellees based their claim for damages on two distinct legal theories,
vested rights and equitable estoppel.
Though theoretically distinct, courts
across the country seem to reach the same results when applying these defenses
to identical factual situations.
As stated in Heeter, "Zoning Estoppel:
Application of the Principles of Equitable Estoppel and Vested Rights to Zoning
Disputes", 1971 Urban L. Ann. 63 at 64-65:
. . . The defense of estoppel is derived from equity, but the defense of vested
rights reflects principles of common and constitutional law.
Similarly their
elements are diff.erent. Estoppel focuses on whether it would be inequitable to
allow the government to repudiate its prior conduct; vested rights upon whether
the owner acquired real property rights which cannot be taken away by
governmental regulation. Nevertheless, the courts seem to reach the same results
when applying these defenses to identical factual situations.
(Footnotes
omitted. )
26.38 ALR5th 737, pages 754-755. "Activities in Preparation for Building as
Establishing Valid Nonconforming Use or Vested Right to Engage in Construction
for Intended Use," Linda S. Tucker, J.D.

27.See Allen v. City & County of Honolulu, 58 Haw. 432, 571 P.2d 328 (1977)
where a developer proposed building an oceanfront condominium 11 stories high and
property zoned for that purpose. The developer retained an architect and spent
more than $77,000 to prepare land, but no permit was ever issued after public
opposition to the project.
The Court stated that equity demanded that the
developer had a right to rely on the zoning and ordered that a permit be 'issued.

