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I.

Introduction and Questions Posed.

Thi s memorandum is in response to your memorandum dated
Your memorandum requested responses to the
February 11, 2009.
following questions:
1.

2.

Charter Section 8 - 8.6 (3)
states
in its entirety:
"Revisions to the general plan proposed by the planning
director shall be reviewed and acted upon by the council
no later than one (1) year after receipt of the
transmi ttal from the planning director. II Would enactment
of Bill No. 2 (2009) conflict with this provision?
By the attached cover letter dated February 15, 2008, the
Planning Director transmitted what he described as the
following documents: "( 1) the Draft Countywide Policy
Plan (DCWPP) with proposed recommendations from the
Planning Director to the Maui, Molokai and Lanai Planning
Commissions; (2) proposed recommendations, revisions and
findings on the DCWPP from the Maui, Molokai and Lanai
General Plan Advisory Committees and the Maui, Molokai
and Lanai Planning Commissions; and (3) original draft of
the DCWPP released to the General Plan Advisory
Committees in February 2007. 11 No bill was transmitted.
None of the transmitted documents (which are available
for review in the Planning Committee's public files)
reference the existing General Plan or propose to revise
or repeal the existing General Plan.
Did this
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transmittal trigger a one-year time limit for Council
action pursuant to Charter Section 8-8.6(3)1

3.

II.

The Council has not yet enacted an ordinance establishing
a Countywide Policy Plan.
If your answer to Question 2
is affirmative, what are the legal consequences, if any,
for the Council not enacting an ordinance establishing a
Countywide Policy Plan by February 15, 2009?

Short Answers.

1.

No.
Enactment of Bill No. 2 (2009) would not conflict
with Section 8-8.6(3) of the Revised Charter of the
County of Maui (1983), as amended ("Charter ll ) .

2.

No.
Transmi ttal to the Council of the DCWPP and the
recommendations and findings of the Maui, Molokai, and
Lanai General Plan Advisory Committees and the Maui,
Molokai, and Lanai Planning Commissions did not subject
the Council to the one-year time limit described in
Charter Section 8-8.6(3).

3.

In view of our answers to Question Nos. 1 and
we need not, and do not, answer Question No. 3
the Illegal consequences II of not enacting an
adopting a Countywide Policy Plan by February

2, above,
regarding
ordinance
15, 2009.

III. Background.

In 1991 the Council adopted liThe General Plan of the County of
Maui 1990 Update ll (111990 General Plan") .
In 2002, Section 8-8.6(3) of the Charter was amended to
include time limits for Council review and action on revisions to
the general plan IIproposed by the planning director ll • Also adopted
in 2002 were amendments to Section 8-8.4 of the Charter, imposing
time limits for review of the general plan and "revisions thereof
prepared by the planning director or at the request of the
council H , and amendments to Section 8-8.5 of the Charter, as it
pertains to the adoption of the general plan and community plans.
In 2004,
the Council adopted Ordinance No.
3166,
the
provisions of which were codified as Chapter 2.80B, Maui County
Code. Chapter 2.80B re-adopted and incorporates by reference the
1990 General Plan and prescribes procedures for the adoption of
decennial and nondecennial revisions to the general plan. In 2006,
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Chapter 2. 80B was amended to provide for the
countywide policy plan and a Maui island plan. 1

adoption

of

a

Bill No.2 (2009) will amend Section 2.80B.050(D), Maui County
Code, as it pertains to deadlines for Council action on the
countywide policy plan, Maui island plan, and community plans to
provide that "[t]he council may, by resolution, extend the time
within which the ordinance must be enacted. II
IV.

Analysis and Discussion.

A.

Interpretation of the Charter.

When construing a charter provision, the Hawaii Supreme Court
has stated:
The interpretation of the charter is similar to the
interpretation of a statute.
And [t] he standard of
review for statutory construction is well-established.
The interpretation of a statute is a question of law
which this court reviews de novo.
In addition, our
foremost obligation is to ascertain and give effect to
the intention of the legislature [, ] which is to be
obtained primarily from the language contained in the
statute itself. And where the language of the statute is
plain and unambiguous, our only duty is to give effect to
its plain and obvious meaning. 2
Municipal charters are to be construed in order to ascertain
legislative intent. 3 All laws bearing on a subject must be read
together, in construing a charter. 4

1
Ordinance No. 3405 (2006).
Before its amendment by
Ordinance No. 3405 (2006), Chapter 2.80B provided for a general
plan that was to consist of three "island-wide land use strategies
for Lanai, Maui, and Molokai", among other components.

2 Maui County Council v.
Thompson, 84 Hawaii 105, 106, 929
P.2d 1355, 1356 (1996) (alteration in original) (citations omitted) .

3

McQuillan,

4

Id.

ed. )

The Law of Municipal

Corporations,

§9:25

(3d
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B.

Section 8-8.6(3)
of the Charter does not plainly and
unambiguously apply to Council review of the countywide policy
plan, Maui island plan, and new community plans.

As written, Section 8-8.6(3) of the Charter refers to
"revisions to the general plan proposed by the planning director".
However, Section a-B.6(3} does not explicitly address those general
plan components referenced in Bill No. 2 (2009):
the countywide
policy plan; Maui island plan; and community plans.
Moreover,
Section 8-8.6(3) does not explicitly apply to those documents now
pending before the Council:
the DCWPP; the recommendations and
findings of the Maui, Molokai r and Lanai General Plan Advisory
Committees; and the Maui, Molokai r and Lanai Planning Commissions.
Further r Section 8-8.5 of the Charter r pertaining to the
development and content of the general plan and community plans,
does not impose any time limits upon Council for the review and
adoption of general plan pOlicy documents and island plans.
C.

The draft countywide policy plan, the Maui island plan, and
the community plans to be prepared and reviewed under Chapter
2.80B are not "revisions" to the 1990 General Plan but
components of a new general plan under Chapter 2.80B r Maui
County Code, and, therefore, are not subject to Section 88.6(3} of the Charter.

The general plan components referenced in Bill No.2 (2009),
namely the countywide policy plan, the Maui island plan, and the
community plans to be prepared and reviewed under Chapter 2.80B,
Maui County Code, do not constitute "revisions", as that term is
used in Section 8-8.6(3) of the Charter. The review and adoption
of a countywide policy plan and a Maui island plan are not so much
"revisions" to the general plan, as portions of a new general plan,
the content and scope of which are prescribed by Section 8-8.5 of
the Charter. By contrast, the 1990 General Plan does not include
a "countywide policy plan" or a "Maui island plan" because it was
adopted long before the amendment of Charter Sections 8-8.4, 8-8.5 r
and 8-8.6 in 2002 and the adoption of Chapter 2.80B r Maui County
Code.
Further, none of the documents submitted to, and currently
pending before, the Council r reference the existing 1990 General
Planr nor do the documents propose to revise or repeal the 1990
General Plan. 5
In fact, no bill for the revision of the 1990
General Plan has been submitted.

5 Memorandum to Brian T. Moto,
Corporation Counsel, from Danny
A. Mateo r Council Chair (Feb. II, 2009), at 2.
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D.

Section 8-8.6(3} of the Charter was not intended to be applied
piecemeal to individual components of a new general plan.

Taken individually, the countywide policy plan, Maui island
plan, and each of the community plans are portions of a new general
plan to be developed under Chapter 2. 80B, Maui County Code.
Chapter 2.80B, Maui County Code, provides for a process in which
these components are developed and reviewed over time and in
sequence. The time limits of Section 8-8.6(3), if applied at all
to the DCWPP
and other general plan components yet to be
completed, would be applied piecemeal, a result not explicitly
provided for, or required, under the Charter.
E.

The recommendations and findings of general plan advisory
committees and planning commissions do not constitute
revisions "proposed by the planning director", and, therefore,
are not subject to Section 8-8.6(3) of the Charter.

Even assuming, for the sake of argument, that the countywide
policy plan, Maui island plan, and community plans could be
considered to be "revisions to the general plan", it is not the
case that all of the documents submitted to, and currently pending
before, the Council are documents "proposed by the planning
director" .
In fact, a considerable portion of the documents
consist of "recommendations, revisions and findings on the DCWPP
from the Maui, Molokai and Lanai General Plan Advisory Committees
and the Maui, Molokai and Lanai Planning Commissions. ,,6 Section 88.6(3) of the Charter does not explicitly apply to matters proposed
by
the General Plan Advisory Committees or the
Planning
Commissions.
F.

The recommendations and findings of general plan advisory
committees and planning commissions are not documents that
constitute a "transmittal from the planning director", and,
therefore, are not subject to Section 8-8.6(3} of the Charter.

Section 2.80B.050{C},
Maui County Code,
pertaining to
"planning commission review of the countywide policy plan and the
Maui island plan", states, in part:
No later than one hundred twenty days after the
Maui, Molokai, and Lanai planning commissions hold their
respective first public hearing to discuss the countywide
policy plan, the planning commissions shall transmit the
following to the council: the proposed revisions prepared
6

Id.
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and recommended by the planning director; the general
plan advisory committee's recommendations and proposed
revisions; and the planning commission's recommendations,
findings, and proposed revisions.
No later than one hundred eighty days after the Maui
planning commission holds its first public hearing to
discuss the Maui island plan,
the Maui planning
commission shall transmit the following to the council:
the proposed revisions prepared and recommended by the
planning director; the general plan advisory committee's
recommendations and proposed revisions; and the planning
commission's recommendations, findings, and proposed
revisions.
(Emphasis added.)
Under Section 2.80B.050(C), Maui County Code, the transmittal
of the proposed countywide policy plan and the Maui island plan to
Council are treated as duties of the three planning commissions and
the Maui Planning Commission, respectively. The planning director
assists the commissions in these duties pursuant to administrative
rules of the planning commissions, which designate the planning
director as "clerk" of the respective commissions and authorize the
director to transmit communications and materials on behalf of the
commissions.? Therefore, the proposed countywide policy plan and
Maui island plan do not constitute a "transmittal from the planning
director" for purposes of Section 8-8.6(3) of the Charter.
G.

The history of Section 8 - 8.6 (3) of the Charter does not
indicate that it was intended to apply to Council review of
the countywide policy plan, Maui island plan, and other
components of a new general plan.

In its Revised Final Report, the 2001-2002 Maui County Charter
Commission ("Charter Commission")
stated that,
in proposing
amendments to Section 8-8.4, 8-8.5, and 8-8.6, the Charter
Commission sought to "promote timely action regarding changes to
the General Plan and other land use ordinances and amendments." 8
(Emphasis added.)
However, the Revised Final Report does not
? See §12-201-22(b), Rules of Practice and Procedure for the
Maui Planning Commission; §12-401-22 (b), Rules of Practice and
Procedure for the Lanai Planning Commission; and
§12-301-18(b)
Rules of Practice and Procedure for the Molokai Planning
Commission.
B
Revised Final
Commission, at 20.

Report,

2001-2002

Maui

County

Charter
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unambiguously and clearly state that the time limitation of Section
8-8.6(3) applies to the adoption of a new general plan. Indeed, at
the time the Charter Commission proposed the amendments to Section
8-8.6 of the Charter, Chapter 2.80B, Maui County Code, had not yet
been adopted, and the Commission could not have anticipated all
aspects of the general plan process currently reflected in Chapter
2.80B. The Charter Commission, therefore, could not have intended
to limit the time for review of the complex and interrelated
components of a new general plan.
In accordance with our
discussion, above, we believe the Charter Commission intended that
Section 8-8.6 (3) apply to II changes II (i.e., amendments) to an
existing general plan, and not to the adoption of a new general
plan.
H.

The amendment history of Chapter 2. 80B, Maui County Code,
indicates that Council has recognized that the time limit of
Charter Section 8-8.6(3) is not appropriate for, and should
not apply to, the decennial adoption of a general plan.

As originally adopted, Section 2.80B.OSO, Maui County Code,
pertaining to "decennial revisions to the general plan", included
a provision that characterized a planning commission's transmittal
to Council of general plan advisory committee and planning
commission recommendations and findings as a transmittal of
II I revisions
to the general plan proposed by the director of
planning' as that term is used in section 8-8.6(3) of the
charter. 119 This provision was repealed by Ordinance No. 34 as
(2006), at the same time that Section 2. 80B. 050 was amended to
include references to a countywide policy plan and a Maui island
plan. The repeal of the provision citing section 8-8.6(3) of the
Charter indicates that Council has already recognized that the
adoption of a new general plan and its components, including a
countywide policy plan, Maui island plan, and community plans,
should not, and are not, subj ect to Section 8 - 8.6 (3) of the
Charter.
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