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SUBJECT:

YOUR REQUEST FOR LEGAL ADVICE RELATING TO MATTERS BEFORE
THE BOARD OF ETHICS (12/17/08 & 01/14/09)

I.

Introduction.

Thi s memorandum is in response to your memorandum, dated
January 9, 2008 [sic] [2009], requesting a legal opinion regarding:
1.

The past and present practice of the Board of Ethics
relating to filed financial disclosures;

2.

The inconsistencies between requirements of the Maui
County Code, Maui County Board of Ethics Rules, and the
Maui County Charter;

3.

The scope and authority of the Chair and/or Board and
whether certain actions of Chair Alan Kaufman at the
meeting of the Board on December 17, 2008, were unlawful;

4.

Whether Chair Kaufman's list of possible actions were
approved by Corporation Counsel;

5.

Whether an elected official can be impeached for an
alleged act occurring prior to the individual being sworn
into office; and·

6.

Whether Corporation Counsel has an obligation to remind
Board members and/or the Chair if they take action
contrary to legal advice of Corporation Counsel that they
may face further action for which the Corporation Counsel
will not represent them.
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II.

Summary of Facts.
On January 2, 2009 all Council Members were sworn into office.

On January 6, 2009, Complaint 09-1 was filed with the Board of
Ethics regarding the filing of your Financial Disclosure Statement.
On January 7, 2009, the Board of Ethics agenda for its January
14, 2009 meeting was posted. Among the topics on the agenda is the
possible retention of special counsel for the Board of Ethics.
III. Analysis and Discussion.
A.

Charter.

Section 8-2.3, Revised Charter of the County of Maui (1983),
as amended, provides:
The corporation counsel shall:
2.
Be the chief legal advisor and legal
representative of the County of Maui; of the
council, the mayor, all departments, and all
boards and commissions; and of all officers
and employees in matters relating to their
official duties.
The Department of the Corporation Counsel is tasked, among
other things, with being the legal advisor to the council and to
the Board of Ethics. 1
B.

Hawaii Rules of Professional Conduct.

Many of
a
lawyer's
professional
responsibilities are
prescribed in the Hawaii Rules of Professional Conduct ("HRPC").
The HRPC states that a lawyer is a representative of clients, an
officer of the legal system, and a public citizen having special
responsibility for the quality of justice. Among other purposes,

1
The Board of Ethics' responsibilities are set forth in
Article 10 of the Charter, Chapter 2.56, Maui County Code, and the
Rules of the Maui County Board of Ethics.
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the HRPC provides lawyers with guidance regarding conflicts of
interests.
Specifically, HRPC Rule 1.7(a) states, in pertinent part, that
[a] lawyer shall not represent a client if the representation of
that client will be directly adverse to another client ... "2
II

As chief legal advisor for the County of Maui, the Corporation
Counsel is charged with advising the Board of Ethics and the
Council.
The filing of Complaint 09-1 against you on January 6,
2009, creates a conflict of interest for Corporation Counsel under
HRPC Rule 1.7 (a) .
.
Under the Rules of the Maui County Board of Ethics, the Board
may dismiss the complaint or set it for an informal hearing to
determine if there exists probable cause for belief that a
violation of the code of ethics has occurred and that a formal
hearing of the complaint is necessary.3
The Rules of the Maui
County Board of Ethics, the Revised Charter of the County of Maui
(1983), as amended, and the Maui County Code provide for the
possibility of certain penalties, which the Board mayor may not
recommend after a formal hearing.
Based upon the facts summarized above, the Department of the
Corporation Counsel will be recommending to the Board of Ethics, at
its January 14, 2009 meeting, that the Board request Council
approval for special counsel for the Board, in relation to
Complaint 09-1 and related matters. 4
For these reasons, we are unable to answer the questions posed
in your January 9, 2009 memorandum.
You may wish to consult your own attorney concerning the

2
A copy of Rule 1.7 of the Hawaii Rules of Professional
Conduct is attached hereto as Exhibit "1".

See Subchapter 5, Rules of the Maui-County Board of Ethics,
regarding Complaints, attached hereto as Exhibit "2".
4 See Maui
County council v. Thompson, 84 Hawai'i lOS, 929
P.2d 1355 (1996) (" [s]ection 3-6(6) of the charter delineates the
councils prerogative in the hiring of outside attorneys: 'the
council shall have the power ... [t]o retain or employ, by a vote of
two-thirds of its entire membership, special counsel for any
special matter presenting a real necessity for such emploYment.'")

(
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questions and issues posed in your memorandum and/or to submit
these questions and issues to the Board and its special counsel for
clarification.

APPROVED FOR TRANSMITTAL:
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Maui County Board of Ethics
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tion is divulged. Otaka, Inc. v. Klein, 71 Haw. 376,
791 P.2d 713 (1990).
Effect of attorney's representations. -

As

Hawai'i Rules of Professional Conduct outline an
attorney's ethical and professional responsibilities
and specifically forbid misrepresentations, an assumption on the part of opposing counsel and
adverse parties that attorneys will not make false
representations can be a reasonable one. However,
reliance upon representations of an attorney is not
per se reasonable or justified. Matsuura v. E. I. du
Pont de Nemours & Co., 102 Haw. 149,73 P.3d 687,
2003 Haw. LEXIS 353 (2003).
The relevant test for disqualification is

whether the former representation is "substantially related" to the current representation, and
substantiality is present if the factual contexts of
the former or present representations are similar
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or related. Otaka, Inc. v. Klein, 71 Haw. 376 791
P.2d 713 (1990).
'
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ent. - In an actIon for malIcIOUS prosecution, the
defendant's defense was that he acted on th
advice of counsel, and he called his counsel as e
witness. The counsel on cross-examination coul~
not decline to answer as to what facts were disclosed to him by his client, upon which the advice
was given, on the ground that the communications
made to him by his client were privileged, for not
only did the defendant testify himself regarding
some of the alleged facts, but he voluntarily put his
counsel on the witness stand to maintain such
ground of defense; the defendant thus consented to
the counsel disclosing such matters, and the claim
of privileged communication was waived. Takamori v. Kanai, 11 Haw. 1, 1897 Haw. LEXIS 35
(1897) (decided under prior law).

Rule 1.7. Conflict of Interest: General Rule.
(a) A lawyer shall not represent a client if the representation of that client will be
directly adverse to another client, unless:
(1) the lawyer reasonably believes the representation will not adversely affect
the relationship with the other client; and
(2) each client consents after consultation.
(b) A lawyer shall not represent a client if the representation of that client may
be materially limited by the lawyer's responsibilities to another client or to a third
person, or by the lawyer's own interests, unless:
. (1) the lawyer reasonably believes the representation will not be adversely
affected; and
(2) the client consents after consultation. When representation of multiple
clients in a single matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and
risks involved.
COMMENT:
Loyalty to a Client
[1] Loyalty is an essential element in the lawyer's relationship to a client. An impermissible conflict of interest may exist before representation is undertaken, in which event the
representation should be declined. The lawyer should adopt reasonable procedures, appropriate for the size and type of firm and practice, to determine in both litigation and
non-litigation matters the parties and issues involved and to determine whether there are
actual br potential conflicts of interest.
[2] If such a conflict arises after representation has been undertaken, the lawyer should
withdraw from the representation. See Rule 1.16. Where more than one client is involved and
the lawyer withdraws because a conflict arises after representation, whether the lawyer may
continue to represent any of the clients is determined by Rule 1.9. See also Rule 2.2(c). As to
whether a client-lawyer relationship exists or, having once been established, is continuing,
see Comment to Rule 1.3 and Scope.
[3] As a general proposition, loyalty to a client prohibits undertaking representation
directly adverse to that client without that client's consent. Paragraph (a) expresses that
general rule. Thus, a lawyer ordinarily may not act as advocate against a person the lawyer
represents in some other matter, even if it is wholly unrelated. On the other hand,
simultaneous representation in unrelated matters of clients whose interests are only
generally adverse, such as competing economic enterprises, does not require consent of the
respective clients. Paragraph (a) applies only when the representation of one client would be
directly adverse to the other.
.
[4] Loyalty to a client is also impaired when a lawyer cannot consider, recommend or carrY
out an appropriate course of action for the client because of the lawyer's other responsibilities
or interests. The conflict in effect forecloses alternatives that would otherwise be available to
the client. Paragraph (b) addresses such situations. A possible conflict does not itselfprec1ude
the representation. The critical questions are the likelihood that a conflict will eventuate and,
if it does, whether it will materially interfere with the lawyer's independent professional
judgment in considering alternatives or foreclose courses of action that reasonably should be
pursued on behalf of the client. Consideration should be given to whether the client wishes to
accommodate the other interest involved.
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Consultation and Consent
[51 A client may consent to representation notwithstanding a conflict. However, as
" dicated in paragraph (a)(l) with respect to representation directly adverse to a client, and
,0 ragraph (b)(l) with respect to material limitations on representation of a client, when a
~~:interested lawyer would conclude that the client should not agree to the representation
1
0er the circumstances, the lawyer involved cannot properly ask for such agreement or
u~ovide representation on the basis of the client's consent. When more than one client is
fjl'olved, the question of conflict must be resolved as to each client. Moreover, there may be
'\.cumstances where it is impossible to make the disclosure necessary to obtain consent. For
l~an1ple, when the lawyer represents different clients in related matters and one of the
:ii~nts refuses to consent to the disclosure necessary to permit the other client to make an
loformed decision, the lawyer cannot properly ask the latter to consent. The concept of
~onsent includes a knowledgeable and informed waiver. The process of obtaining informed
~onsent will vary ~eatly from case to case, and in some instances will require a recommendation to consult mdependent counsel.
.
"

Lawyer's Interests
[6J The lawyer's own interests should not be permitted to have adverse effect on
representation of a client. For example, a lawyer's need for income should not lead the lawyer
to undertake matters that cannot be handled competently and at a reasonable fee. See Rules
J.1 and 1.5. If the probity of a lawyer's own conduct in a transaction is in serious qUestion, it
may be difficult or impossible for the lawyer to give a client detached advice. A lawyer may not
allow related business interests to affect representation, for example, by referring clients to
an enterprise in which the lawyer has an undisclosed interest.
Conflicts in Litigation
171 Paragraph (a) prohibits representation of opposing parties in litigation. Simultaneous
representation of parties whose interests in litigation may conflict, such as co-plaintiffs or
co-defendants, is governed by paragraph (b). An impermissible conflict may exist by reason of
substantial discrepancy in the parties' testimony, incompatibility in positions in relation to an
opposing party or the fact that there are substantially different possibilities of settlement of
the claims or liabilities in question. Such conflicts can arise in criminal cases as well as civil.
The potential for conflict of interest in representing multiple defendants in a criminal case is
50 grave that ordinarily a lawyer should decline to represent more than one co-defendant. On
the other hand, common representation of persons having similar interests is proper if the
risk of adverse effect is minimal and the requirements of par'3.graph (b) are met. Compare
Rule 2.2 involving intermediation between clients.
[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in
50me other matter, even if the other matter is wholly unrelated. However, there are
circumstances in which a lawyer may act as advocate against a client. For example, a lawyer
representing an enterprise with diverse operations may accept employment as an advocate
against the enterprise in an unrelated matter if doing so will not adversely affect the lawyer's
relationship with the enterprise or conduct of the suit and if both clients consent upon
consultation. By the same token, government lawyers in some circumstances may represent
government employees in proceedings in which a government agency is the opposing party.
The propriety of concurrent representation can depend on the nature of the litigation. For
example, a suit charging fraud entails conflict to a degree not involved in a suit for a
declaratory judgment concerning statutory interpretation.
[9] A lawyer may represent parties having antagonistic positions on a legal question that
has arisen in different cases, unless representation of either client would be adversely
affected. Thus, it is ordinarily not improper to assert such positions in cases pending in
different trial courts, but it may be improper to do so in cases pending at the same time in an
appellate court.
Interest of Person Paying for a Lawyer's Service
[10] A lawyer may be paid from a source other than the client, if the client is informed of
that fact and consents and the arrangement does not compromise the lawyer's duty ofloyalty
to the client. See Rule loB(D. For example, when an insurer and its insured have conflicting
Interests in a matter arising from a liability insurance agreement, and the insurer is required
to provide special counsel for the insured, the arrangement should assure the special
counsel's professional independence. So also, when a corporation and its directors or
employees are involved in a controversy in which they have conflicting interests, the
Corporation may provide funds for separate legal representation ofthe directors or employees,
If the clients consent after consultation and the arrangement ensures the lawyer's professional independence.
Other Conflict Situations
[11] Conflicts of interest in contexts other than litigation sometimes may be difficult to
assess. Relevant factors in determining whether there is potential for adverse effect include
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the duration and intimacy of the lawyer's relationship with the client or clients involved, the
functions being performed by the lawyer, the likelihood that actual conflict will arise and the
likely prejudice to the client from the conflict if it does arise. The question is often one of
proximity and degree.
[12] For example, a lawyer may not represent multiple parties to a negotiation whose
interests are fundamentally antagonistic to each other, but common repr~sentation is
permissible where the clients are generally aligned in interest even though there is some
difference of interest among them.
[13] Conflict questions may also arise in estate planning and estate administration. A
lawyer may be called upon to prepare wills for several family members, such as husband and
wife, and, depending upon the circumstances, a conflict of interest may arise. In estate
administration the identity of the client may be unclear under the law of a particular
jurisdiction. Under one view, the client is the fiduciary; under another view the client is the
estate or trust, including its beneficiaries. The lawyer should make clear the relationship to
the parties involved.
[14] A lawyer for a corporation or other organization who is also a member of its board of
directors should determine whether the responsibilities of the two roles may conflict. The
lawyer may be called on to advise the corporation in matters involving actions of the
directors. Consideration should be given to the frequency with which such situations may
arise, the potential intensity of the conflict, the effect of the lawyer's resignation from the
board and the possibility of the corporation's obtaining legal advice from another lawyer in
such situations. If there is material risk that the dual role will compromise the lawyer's
independence of professional judgment, the lawyer should not serve as a director.
Conflict Charged by an Opposing Party
[15] Resolving questions of conflict of interest is primarily the responsibility of the lawyer
undertaking the representation. In litigation, a court may raise the question when there is
reason to infer that the lawyer has neglected the responsibility. In a criminal case, inquiry by
the court is generally required when a lawyer represents multiple defendants. Where the
conflict is such as clearly to call in question the fair or efficient administration of justice,
opposing counsel may properly raise the question. Such an objection should be viewed with
caution, however, for it can be misused as a technique of harassment. See Scope.
Hawai'i Code Comparison
DR 5-101(A) provided that "[e]xcept with the consent of his client after full disclosure, a
lawyer shall not accept employment ifthe exercise of [the lawyer's] professional judgment on
behalf of the client will be or reasonably may be affected by [the lawyer's] own financial,
business, property, or personal interests." DR 5-105(A) provided that a lawyer "shall decline
proffered employment if the exercise of his independent professional judgment in behalf of a
client will be or is likely to be adversely affected by the acceptance of the proffered
employment, except to the extent permitted under DR 5-105(C)." DR 5-105(C) provided that
"a lawyer may represent multiple clients if it is obvious that [the lawyer] can adequately
represent the interest of each and if each consents to the representation after full disclosure
of the possible effect of such representation on the exercise of [the lawyer's] independent
professional judgment on behalf of each." DR 5-107(B) provided that a lawyer "shall not
permit a person who recommends, employs, or pays [the lawyer] to render legal services for
another to direct or regulate [the lawyer's] professional judgment in rendering such services."
Rule 1.7 clarifies DR 5-105(A) by requiring that, when the lawyer's other interests are
involved, not only must the client consent but also that, independent of such consent, the
representation reasonably appears not to be adversely affected by the lawyer's other
interests. This requirement appears to be the intended meaning of the provision in DR
5-105(C) that "it is obvious that [the lawyer] can adequately represent" the client, and was
implicit in EC 5-2, which stated that a lawyer "should not accept proffered employment if [the
. lawyer's] personal interests or desires will, or there is a reasonable probability thatthey will,
affect adversely the advice to be given or services to be rendered the prospective client."
CASE NOTES
Counsel retained by insurer to represent
insured. - These rules imply that retained counsel solely represents the insured, when a conflict
arises between interests of insurer and insured.
Finley v. Home Ins. Co., 90 Haw. 25, 975 P.2d 1145,
1998 Haw. LEXIS 519 (1998).
Attorney's judgment and responsibility
should not be affected by third person's interests. - The interests of any other person

should not affect an attorney's basic judgment and
responsibility to his or her client. In re WPMK,
Inc., 42 Bankr. 157, 1984 Bankr. LExIS 5237
(Bankr. D. Haw. 1984).
Insurer not to interfere with independent
professional judgment..- In representing insured as sole client, counsel retained by insurer
must: (1) consult with client as to means by which
objectives of representation are to be pursued; (2)
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Rule 1.7

not allow insurer to interfere with attorney's inde- Attorney General can be assigned in such a manpendence of professional judgment or with the ner as to afford independent legal counsel and
client-lawyer relationship; and (3) not allow in- representation in the civil matter, and so long as
surer to direct or regulate the lawyer's professional such representation does not result in prejudice in
judgment in rendering legal services. Finley v. the criminal matter. State v. Klattenhoff, 71 Haw.
Home Ins. Co., 90 Haw. 25, 975 P.2d 1145, 1998 598, 801 P.2d 548, 1990 Haw. LEXIS 63 (1990).
Attorney general's representation of state
Haw. LEXIS 519 (1998).
Defendant failed to meet his burden of dem- .agency before state commission. - Attorney
onstrating that trial counsel did not obtain the general's personal representation of state environmental agencies before water resource managenecessary consent from his client. State v. Richie,
ment commission necessarily prevented her de88 Haw. 19,960 P.2d 1227,1998 Haw. LEXIS 232 partment from affording independent legal counsel
(1998).
to commission itself; this conflict of interest, howThe concern underlying this rule is that ever, was effectively cured by subsequent dismissal
concurrent representation is conducive to divided of deputy attorney general representing commisloyalties. State v. Klattenhoff, 71 Haw. 598, 801 sion. In re Water Use Permit Applications, 94 Haw.
P.2d 548, 1990 Haw. LEXIS 63 (1990).
97, 9 P.3d 409, 2000 Haw. LEXIS 255 (2000).
Basis for disqualification. - When considerCounsel supplied by employer. - An attoring whether a substantial relationship requiring ney employed and paid by the county to defend a
disqualification is present, it is assumed that, police officer in a criminal case pursuant to § 52Dduring the course of the former representation, 8(1), and in related civil cases in which the county
confidences bearing on the subject matter of the asserted claims adverse to the officer, was not per
current representation were disclosed to the attor- se, by virtue of such employment and payment,
ney; the client is not required to show that actual deemed ineffective counselor in violation of the
confidences were disclosed. Straub Clinic & Hosp. conflict of interest provisions in Hawai'i Rules of
v. Kochi, 81 Haw. 410, 917 P.2d 1284, 1996 Haw. Professional Conduct Rules 1.7(b) and 1.8(f). HaLEXIS 39 (1996).
wai'i Rules of Professional Conduct. Fragiao v.
Rules will not necessarily apply to Attorney State, 95 Haw. 9, 18 P.3d 871, 2001 Haw. LEXIS 8
General's office. - Due to the multiple duties (2001).
statutorily imposed upon the Attorney General's
Joint venture. - Joint venture agreement beoffice, ethical rules for private law firms are not tween attorneys did not by its terms violate this
necessarily applicable, in all cases, to the Attorney rule, and one attorney's breach made it impossible
General's office. State v. Klattenhoff, 71 Haw. 598, to determine whether any violation necessarily
801 P.2d 548, 1990 Haw. LEXIS 63 (1990).
would have occurred during the course of perforAttorney for judgment creditor could not mance; defendants could not rely on that to mainrepresent debtor in action against other tain the unenforceability of the agreement. Jordebtors. - An attorney for a judgment creditor gensen v. Cassiday, 320 F.3d 906, 2003 U.S. App.
was held guilty of unprofessional impropriety and LEXIS 2057 (9th Cir. 2003).
misconduct for accepting from one of three joint
Manifest necessity for mistrial. - Defendant
judgment debtors a retainer to bring creditors' bills was not entitled to dismissal of an indictment for
against the other two debtors for the purpose of violation of 21 U.S.C.S. §§ 84l(a)(1), 846 on U.S.
relieving the first mentioned debtor from further Const. amend. V double jeopardy grounds; faced
liability. In re Magoon, 16 Haw. 761, 1905 Haw. with trial counsel's apparent conflict of interest
LEXIS 49 (1905) (decided under prior law).
under U.S. Const. amend. VI and under HPC R.
Claim for legal malpractice for represent- 1.7(b) and 1.9(a), along with defendant's attempt to
ing both sides in business venture. See Morri- manufacture an issue for appeal, the district court
son v. Char, 797 F.2d 752, 1986 U.S. App. LEXIS was justified in finding a manifest necessity for
31069 (9th Cir. 1986).
mistrial in defendant's first jury trial. The mistrial
Attorney General's representation and' si- declaration preserved defendant's right to conflictmultaneous prosecution of state employee. free representation, saved valuable time and reBecause Attorney General is, by statute, attorney sources of the court and the jurors, and served the
for government employees and is, also by statute, ends of public justice. United States v. Elliot, 444
attorney to represent State in criminal matters, F.3d 1187, 2006 U.S. App. LEXIS 9634 (Apr. 18,
Attorney General may represent state employee in 2006).
civil matters while investigating and prosecuting
Cited in Delmonte v. State Farm Fire & Cas.
him in criminal matters, so long as staff of the Co., 90 Haw. 39, 975 P.2d 1159 (1999).
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Rule 1.8. Conflict of Interest: Prohibited Transactions.
(a) A lawyer shall not enter into a business transaction with a client or knowingly
acquire an ownership, possessory, security or other pecuniary interest adverse to a
client unless:
(1) the transaction and terms on which the lawyer acquires the interest are fair
and reasonable to the client and are fully disclosed and transmitted in writing to
the client in a manner which can be reasonably understood by the client;
(2) the client is given a reasonable opportunity to seek the advice of independent counsel in the transaction; and
(3) the client consents in writing thereto.
(b) A lawyer shall not use information relating to representation of a client to the
disadvantage of the client unless the client consents after consultation, except as
permitted or required by Rule 1.6, Rule 3.3, or Rule 4.1.
(c) A lawyer shall not prepare an instrument giving the lawyer or a person
related to the lawyer as parent, child, sibling, or spouse any substantial gift from a
client, including a testamentary gift, except where the client is related to the donee.
(d) Prior to the conclusion of representation of a client, a lawyer shall not make
or negotiate an agreement giving the lawyer literary or media rights to a portrayal
or account based in substantial part on information relating to the representation.
(e) A lawyer shall not provide financial assistance to a client in connection with
pending or contemplated litigation, except that:
(1) a lawyer may advance court costs and expenses oflitigation, the repayment
of which may be contingent on the outcome of the matter; and
(2) a lawyer representing an indigent client may pay court costs and expenses
of litigation on behalf of the client.
CD A lawyer shall not accept compensation for representing a client from one
other than the client unless:
(1) the client consents after consultation;
(2) there is no interference with the lawyer's independence of professional
judgment or with the client-lawyer relationship; and
(3) information relating to representation of a client is protected as required by
Rule 1.6.
(g) A lawyer who represents two or more clients shall not participate in making
an aggregate settlement of the claims of or against the clients, or in a criminal case
an aggregated agreement as to guilty or nolo contendere pleas, unless each client
consents after consultation, including disclosure of the existence and nature of all
the claims or pleas involved and of the participation of each person in the
settlement.
(h) A lawyer shall not make an agreement prospectively limiting the lawyer's
liability to a client for malpractice and shall not settle a claim for such liability with
an unrepresented client or former client without first advising that person in
writing that independent representation is appropriate in connection therewith.
(i) A lawyer related to another lawyer as parent, child, sibling or spouse shall not
represent a client in a representation directly adverse to a person who the lawyer
knows is represented by the other lawyer except upon consent by the client after
consultation regarding the relationship.
(j) A lawyer shall not acquire a proprietary interest in the cause of action or
subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:
(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and
(2) contract with a client for a reasonable contingent fee in a civil case.
(Amended February 1, 2005, effective July 1, 2005.)
COMMENT:
Transactions Between Client and Lawyer
[1] As a general principle, all transactions between client and lawyer should be fair and
reasonable to the client. In such transactions a review by independent counsel on behalf of the
client is often advisable. Furthermore, a lawyer may not exploit information relating to the
representation to the client's disadvantage. For example, a lawyer who has learned that the
client is investing in specific real estate may not, without the client's consent, seek to acquire
nearby property where doing so would adversely affect the client's plan for investment.
Paragraph (a) does not, however, apply to standard commercial transactions between the
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SUBCHAPTER 5
COMPLAINTS
§04-101-50 Complaint initiated by a member of the
public.
(a)
A complaint shall set forth a concise
statement
of
the
facts
constituting
the
alleged
violation, the name and position of the alleged violator,
and shall either be sworn to under oath or accompanied by
an affidavit subscribed to by the complainant.
(b) Upon receipt of a document that does not comply
with the requirements of §04-101-S0(a), or which does not
in form or substance constitute a complaint, the board
shall notify the person signing the document of the
insufficiency.
(c)
The board may decline further review of a
complaint when the complaint concerns matters under
review by law enforcement or other investigatory agencies
and may refer the complainant to other agencies.
The
board shall decline review of a complaint when the
complaint concerns matters not within the jurisdiction of
the board or when the board has deemed the complaint to
be frivolous.
[Eff. October 27, 1996] (Auth: Charter
§§10-2.2.a,10-2.2.f)
(Imp:
Charter §§lO-2.2.a, 102.2. f)

§04-101-51 Complaint tnitiated by the board.
(a)
Upon
receipt
of
information not under
oath,
or
information obtained at the initiative of the board,
indicating a possible violation of the code of ethics,
the board may verify such facts as may be verified
through public documents or the assistance of county
officers
and employees,
including the respondent.
Verification may not extend to interviews of persons
other than county officers and employees, unless the
board, in its discretion, initiates an investigation, the
nature and scope of which shall be defined by oral or
w'ritten resolution, to determine whether a complaint
shall be issued. This investigation shall be carried out
confidentially by the board or by the board's staff or a
member of the board so delegated by oral or written
resolution. After such investigation, the board may file
a complaint signed by at least three members.
(b)
Upon filing of a complaint, the board shall
notify the respondent of the charges in writing and
schedule an informal hearing.
[Eff. October 27, 1996]
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(Auth: HRS §§91-2, 92-5; Charter §§lO-2.2.a, 10-2.2.f)
(Imp: HRS §91-2; Charter §§10-2.2.a, 10-2.2.f)
§04-101-52 Informal hearing.
(a) After the filing
of a complaint, the board, or its staff, shall provide
respondent with a copy of the complaint, and may request
the respondent's attendance at an informal hearing. The
informal hearing may be held in executive· session as
allowed by Sections 92-4 and 92-5, Hawaii Revised
Statutes, and shall be conducted for the purpose of
obtaining further information concerning the complaint.
The notice of informal hearing shall state the date,
time, and place of hearing and shall be issued to the
respondent no later than fifteen days before the hearing.
The hearing may be continued from day to day or adjourned
to a later day or to a different place without notice
other than the announcement thereof at the hearing by the
board.
(b)
If the board votes to hold the informal hearing
in executive session, the respondent may request an open
hearing, in which case an open hearing shall be held.
(c) The presiding officer shall convene the hearing
and shall summarize the complaint. The hearing shall be
informal.
Members shall have an opportunity to direct
questions to the respondent and the respondent shall be
afforded· an opportunity to address the allegations of the
complaint.
The respondent may attend the informal
hearing with counselor agent.
(d)
The board, in its discretion, may interview the
complainant, other county officers and employees, or any
other person the board believes may have information
relevant to its consideration of the complaint during the
informal hearing. The board may also obtain or cause to
be obtained, in its discretion, documentary evidence
which may be relevant to the board I s consideration of the
complaint.
([Eff. October 27, 1996] (Auth: HRS §91-2;
Charter §§10-2.2.a, 10-2.2.f) (Imp: HRS §91-2; Charter
§§10-2.2.a, lO-2.2.f)
§04-101-53 QpiniQnj servic~j charge.
(a) Within a
reasonable time after the informal hearing, the board may
on its own initiative render an advisory opinion to the
respondent.
If the respondent fails to comply with the
advisory opinion, fails to cooperate with the board
during the informal hearing process, or, if at any time,
the board determines that there is probable cause for
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belief that a violation of the code of ethics has
occurred and that a formal hearing of the complaint is
necessary, the board shall serve or cause to be served a
copy of the complaint and a further statement of alleged
violation upon respondent.
The respondent shall have
twenty days after service to answer the complaint and
statement in writing.
The answer shall specifically
admit, deny, or explain the allegations of the complaint
and
statement,
and
shall
set
forth
any matter
constituting a defense.
(b)
If the respondent fails to file an answer or
admits the allegations of the complaint, the board shall
transmit its opinion and recommendations, if any, to the
Prosecuting Attorney for appropriate disposition. Copies
of the board'S opinion and reconunendations shall be
referred to the respondent's agency for possible
disciplinary action.
(c)
If at any time before or after the informal
hearing the board determines that there is no probable
cause for belief that a violation of the code of ethics
has occurred and chooses not to render an advisory
opinion, the complaint shall be dismissed by the board,
and the complainant and respondent so notified in
writing.
[Eff. October 27, 1996J
(Auth:
HRS §91-2;
Charter §§10-2.2.a, lO-2.2.f)
(Imp: HRS §91-2; Charter
§§10-2.2.a, lO-2.2.f)
§04-101-54 FQrm~l hearings; notice of hearing.
(a)
The board shall give at least fifteen days written notice
to the complainant and respondent before the hearing,
unless such notice is waived in writing or by oral
testimony before the
board by the respondent.
The
notice of hearing shall state:
(1)
The date, time, and place of hearing;
(2)
The legal authority under which the
hearing is held;
(3)
The particular sections of the code of
ethics or rules inVOlved;
(4) The fact that the parties may have
counsel present during the hearing;
(5)
The right of respondent to request an
open hearing.
(b)
The hearing may be held in executive session,
as allowed by Sections 92 -4 and 92 -5, Hawaii Revised
Statutes, and may be continued from day to day or
adj ourned to a later day or to a different place, without
101-27

(

i"

notice other than the announcement thereof at the
hearing,
[Eff. October 27, 1996J
(Auth:
HRS §91-2;
Charter §13-2.15)
(Imp: HRS §§91-9, 91-9.5)
§04-101-55 Formal hearings; request for an open
hearing. If the board votes to hold the formal hearing
in executive session, the respondent may request an open
hearing, in which case an open hearing shall be held;
provided that! at the board's discretion! the board's
deliberations may be closed to the public. [Eff October
27, 1996, am 5/20/99}
(Auth:
HRS §91-2)
(Imp:
HRS
§§92-3, 92-5, 92-6(a) (2»
§04-101-56 FQrmal hearings; pre-hearing conf§rence.
(a)
In any action, the board may direct the parties or
their agents or attorneys to appear before the board for
a conference to consider:
(1)
Simplification of the issues;
(2) Amendments to the pleadings;
(3) Avoidance
of
unnecessary
proof
by
obtaining admissions of fact and of
existence and contents of documents;
(4)
Identification and limitation of the
number of witnesses;
(5) Other matters
as
may
aid
in
the
disposition of the complaint.
(b)
In a pre-hearing conference each party shall
disclose the theory of that party's case, including the
facts each party intends to prove and the names and
addresses of all witnesses each party intends to call.
Each party shall disclose and permit examination of all
exhibits that are in the party's possession or under that
party's control and which that party intends to offer in
evidence at the hearing.
Unless so disclosed, no
exhibits required to be disclosed shall be received in
evidence at the hearing over objection unless the board
finds that there was reasonable ground for failing to
disclose such exhibits prior to hearing.
All exhibits
required to be disclosed! and any other exhibits as may
be requested by counsel presenting the same, shall be
marked for identification at least one day before the
hearing and shall be listed in any pre-hearing order.
(c) At least seventy-two hours before the hearing,
the board shall issue an order that summarizes the
actions taken at the conference.
Such order shall
control the subsequent course of the hearing, unless
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modified to prevent manifest injustice. The pre-hearing
order shall supersede the pleadings where there is any
conflict and shall supplement the pleadings in all other
respects.
[Eff. October 27 1996]
(Auth: HRS §91- 2 i
Charter §13-2.15)
(Imp: HRS §91-2)
I

§04-101-57 Formal hearings; procedu,res.
(a)
The
presiding officer shall convene the hearing and 'shall
read the complaint.
(b)
Before presentation of the case, the parties
shall have opportunity to make opening statements.
Opening statements may be waived by a party. The order
of making opening statements shall be as follows:
(1)
Opening statement by the complainant; and
(2)
Opening statement by the respondent. The
respondent may reserve the opportunity to
make the opening statement until after
the
complainant
has
presented
the
complainant's case.
(c)
After any opening statements, the complainant
shall present complainant's case. After complainant has
concluded,
the respondent may present respondent IS
defense.
(d)
Witnesses shall be examined as follows:
(1) Direct examination by the party calling
the witness;
(2)
Cross examination by the other party;
(3)
Redirect examination by the party calling
the witness;
(4)
Recross examination by the other party;
and
(5)
Examination of the witness by the board
at any time.
(e)
After all the evidence has been presented, the
board shall give the parties the opportunity to
summarize.
Final arguments may be waived by either
party. The order of final arguments shall be as follows:
(1)
Final argument by the complainant;
(2)
Final argument by the respondent; and
(3)
Rebuttal argument by the complainant.
Rebuttal arguments shall be limited to the scope of
the other party's final argument. Reasonable time limits
may be imposed by the board for final arguments.
(f)
After hearing final arguments, the board may
direct each party to submit proposed findings of fact and
conclusions of law.
Each party shall do so within the
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time set by the board and shall deliver the original and
nine copies to the board and shall serve a copy upon each
party who has appeared in the action.
The board shall
determine the findings of fact and conclusions of law to
be entered. [Eff. October 27 I 1996]
(Auth: HRS §91- 2;
Charter §13-2.15)
(Imp: HRS §§91-9, 91-10)
§04-101-57.1 Motions. (a)
Time.
Motions may be
made before, during or after a contested case hearing,
provided that, the presiding officer may set deadlines
for the filing of motions in the pre-hearing order.
(b)
Formi contents. All motions other than those
made orally during a hearing shall be made in writing to
the authority or hearing officer, and shall state the
relief sought and be accompanied by an affidavit or legal
memorandum setting forth the grounds upon which they are
based.
The presiding officer shall set the time for
hearing the motion.
(c)
Service of motions.
The moving party shall
serve a copy of all motion papers on all other parties
and shall file with the board the original with proof of
service.
(d)
Memorandum in opposition.
A memorandum in
opposition or counter affidavit shall be served on all
parties no less than two days before the hearing date.
The original and proof of service shall be filed with the
board. The presiding officer may extend or shorten the
times herein for good cause.
(e)
Failure to serve or file a memorandum in
opposition to a motion or failure to appear at the
hearing without good cause may be deemed a waiver of
objection to the granting or denial of the motion.
A
party who does not oppose the motion shall notify the
presiding officer and all other parties promptly. [Eff
5/20/99] (Auth: HRS §91-2) (Imp: HRS §91-2)
§04-101-58 Opinign.
(a) Within a reasonable time
after final arguments have been completed and all
requested submissions filed with the board, the board
shall render an opinion.
(b)
Every opinion of the board rendered after
hearing shall be in writing and shall include findings of
fact and conclusions of law as determined by the board.
If any party to the proceeding has filed proposed
findings of fact, the board shall incorporate in its
opinion a ruling upon such proposed findings.
Within
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forty-five days after an opinion has been rendered, the
board shall file a summarized or redacted version of the
opinion, which shall be a matter of public record.
(c)
The board shall transmit the opinion to the
appropriate appointing authority and the prosecuting
attorney for appropriate disposition.
(d) Any member of the board who agrees with the
opinion but for different reasons may file a written
concurring opinion.
Any member of the board who
disagrees may file a written dissenting decision opinion.
Concurring and dissenting opinions, if any, shall be
placed at the end of the maj ority opinion.
[Eff.
October 27, 1996]
(Auth: HRS §91-12; Charter §lO-2.4)
(Imp: HRS §91-12; Charter §10-2.4)
§04-101-59 Motiop to reconsid~r. Within ten days
after entry of a formal hearing opinion, a party may
submit a written motion to the board to reconsider or
rehear its final opinion. The board may grant the motion
where the petition sets forth facts or law of a
convincing 'nature demonstrating one or more of the
following:
( 1)
An intervening change in controlling law;
(2 )
The availability of new evidence of a
type previously unavailable; or
(3)
The need to correct clear error or
manifest injustice. [Eff.
October 27,
1996J
(Auth:
Charter §§10 -2.2. f, 132.15)
(Imp:
Charter §§10-2.2.f, 132.15)
§04-101-60 RecQrd of the heRring. The record of the
hearing shall be compiled pursuant to law.
The
complainant and the respondent shall be entitled to a
copy of the record of the hearing or any part thereof
upon application to the board and upon payment of the
costs therefor.
[Eff.
October 27, 1996)
(Auth:
HRS
§" 91 - 9 )
( Imp:
HRS § 91- 9 )
§04-101-61 ~~tition fOl;: impeRchment.
Where the
board has decided that impeachment of the respondent is
appropriate, it shall issue a charge. The charge shall
be set forth in writing in a verified petition signed by
a majority of the members of the board and shall be filed
with the Circuit Court of the Second Circuit. The board
shall be represented by special counsel in proceedings
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before the court.
(Eff.
October 27, 1996]
(Imp:
Charter §§10-2.2.b,
13-2.15,13-13)
§§10-2.2.b, 13-2.15, 13-13)

(Auth:
Charter

§04-101-62 Exclusion of witness,
(a)
At the
request of a party, or on its own motion, the board may
order the exclusion of a non-party witness from any
evidentiary hearing on a complaint so as to prevent the
witness from hearing the testimony of other witnesses.
(b)
All participants in an evidentiary hearing
shall endeavor to avoid the possibility of a witness's
testimony being influenced by the testimony of other
witnesses.
Once an evidentiary hearing has commenced,
witnesses shall not discuss, except with their attorney
or authorized representative, the questions that were
asked of them at the hearing or the testimony that they
have given, until after the conclusion of the hearing.
[Eff 5/20/99J (Auth: HRS §91-2)
(Imp: HRS §91-2)
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